Chapter 2

Rethinking the Traditional Interpretation of Anti-Positivist Theories: Classical Natural Law Theory and Dworkinian Constructivism
This Chapter challenges the traditional interpretation of classical natural law theories and Dworkin’s constructivism.  Insofar as these theories, construed as rivals to positivism, are either straightforwardly false or must be grounded in methodological assumptions that call into question the epistemological viability of the very project of explicating the nature of law, they are best construed as explicating a different concept of law than the one positivism seeks to explicate.  The concept that positivism seeks to explicate is a purely descriptive one that is validly applied to any norm that has been properly promulgated in something that is correctly characterized as a legal system.  In contrast, the concept that classical natural law theories and Dworkin’s theory seeks to explicate is more aptly construed as grounded in the descriptive concept that is the focus of positivist theories but also has evaluative content that validly applies only to properly promulgated norms that also satisfy certain norms of justice or morality that are not incorporated into the criteria of validity.  Thus construed, these theories complement, rather than rival, positivism and are hence misleadingly characterized as “anti-positivist.” 
1.
Modest and Immodest Approaches to Conceptual Analysis
Fundamental to the traditional project of explicating the nature of a thing picked out by a concept-term is the task of identifying those properties that (1) are jointly instantiated by all and only things picked out by the concept-term and (2) constitute anything that instantiates these properties as being a referent of the concept-term.  If, for example, the nature of bachelorhood consists in being an unmarried adult human male, then being an unmarried adult human male might have many causal effects – e.g., loneliness.  But being an unmarried adult human male does not cause a person to be a bachelor; whatever it is that causally explains why that person is unmarried also explains why he is a bachelor.   Likewise, being a mass of floating water vapor does not cause that mass to be a cloud; whatever it is that causally explains why something is a mass of floating water vapor also explains why it is a cloud.  

In both cases, the relationship between having the relevant properties that are jointly instantiated by all and only things picked out by the concept-term and being a referent of the concept-term is that of constitution in the following sense: something falls under the concept wholly in virtue of instantiating all the relevant properties.  Being an unmarried adult human male constitutes one as being a bachelor in the sense that something falls under the concept of bachelor (i.e. is a bachelor) wholly in virtue of being an unmarried adult human male.  Likewise, being a mass of floating water vapor constitutes something as a cloud in the sense that something falls under the concept of cloud (i.e. is a cloud) wholly in virtue of being a mass of floating water vapor.  Conceptual analysis, as traditionally conceived, is thus concerned with explicating the properties that constitute something as falling under a concept C (or being in the reference class of the corresponding concept-term) and hence that constitute it as a C.
Conceptual analysis is frequently described as concerned with identifying those properties that are essential to something being a thing of a certain kind in the following sense:

A property p is essential to something being a C if and only if it is not possible for a thing to be a C without also having p. 
It is worth noting that the claim that p is an essential property of C does not imply that only things that are C have p.  The property of being unmarried, for example, is an essential property of being a bachelor, on this usage, because it is not possible to be a married bachelor, but one can be unmarried without being a bachelor; after all, unmarried adult human females are not properly characterized as being bachelors.
  Accordingly, while the claim that a property p is essential to C implies that it is a necessary truth that everything that is C has p, it does not imply that it is a necessary truth that only things that are C have p; that is, it does not imply that it is a necessary truth that everything that has p is a C. 
A complete list of all the properties essential to being C is thought to exhaust the nature of C in the following sense: something that is properly characterized as a C falls under that concept – i.e. is a C – only and wholly in virtue of instantiating all of the essential properties of a C.  It is not possible for something to instantiate the properties that exhaust the nature of a C and not be a C.  If the nature of a bachelor is exhausted by the properties of being unmarried, being an adult, being human, and being a male, then it is a necessary truth that everything with the properties of being unmarried, being an adult, being human, and being male is also a bachelor.

The language of essential properties is somewhat misleading insofar as it suggests that a thing picked out by the relevant concept-term has properties that define its nature independently of any social practices regarding the relevant concept-term; on this view, an unmarried man would fall under the concept of bachelor regardless of whether we use the term “bachelor” to pick out unmarried men.
  One might, of course, take that position with respect to the character of essential properties, but one need not.  Given that describing the relevant properties as “essential” could be construed, by itself, as suggesting a substantive commitment to that view, it is potentially misleading.
It is best for this reason to speak of properties that are conceptually necessary to being in the reference class of the relevant concept-term.  Instead of saying that being unmarried is an essential property of being a bachelor, it is more perspicuous to say that being unmarried is a conceptually necessary property of being a bachelor.  This connotes that the claim of necessity is dependent on (or conditional upon) the contingent social practices that define the meaning of the concept-term “bachelor.”  Whether or not, for example, the Pope is properly characterized as a bachelor is unsettled and might well change if the community of English speakers were to settle the issue with a convention supplementing the traditional lexical definition of “bachelor” to include some kind of institutional eligibility or psychological openness to being married.
  Once that issue is decided, something will be changed or clarified with respect to the application-conditions of the term “bachelor.”  
As discussed in Chapter 1, conceptual analysis is traditionally regarded as concerned with claims that can be justified a priori – i.e. that can be justified with no more empirical observation than is needed to learn the meanings of the relevant terms expressing the claims.  Insofar as no further empirical observation than that is needed to determine the truth or falsity of a conceptual claim, the considerations that confirm or disconfirm the truth of that claim obtain in every possible world.  Claims about the nature of a thing are, thus, metaphysical and expressed in terms of claims that are either necessarily or possibly true.

Conceived as a descriptive metaphysical enterprise, conceptual analysis requires the elaboration of a different methodology from those deployed in normative and empirical inquiries.  To this end, Frank Jackson distinguishes a modest from an immodest approach to conceptual analysis.
  Jackson believes that, although metaphysics is about what the world is like, the relevant questions must be framed in a language, and this gives rise to an important methodological constraint: 

[T]hus we need to attend to what the users of the language mean by the words they employ to ask their question.  When bounty hunters go searching, they are searching for a person and not a handbill.  But they will not get very far if they fail to attend to the representational properties of the handbill on the wanted person.  Those properties give them their target, or, if you like, define the subject of their search.  Likewise, metaphysicians will not get very far with questions like: Are there Ks?  Are Ks nothing over and above Js? and, Is the K way the world is fully determined by the J way the world is?  In the absence of some conception of what counts as a K, and what counts as a J. 

Accordingly, the goal of the modest approach is “the elucidation of the possible situations covered by the words we use to ask our questions” (FEM 33).  On a modest approach, it would be appropriate to begin from “serious opinion polls on people’s responses to various cases” (FEM 36-37).
  Conceptual analysis, on this approach, gives us insight into what the world is like as we structure it through the conceptual framework that we impose on the world through our linguistic practices; that is, conceptual analysis gives us insight into what the world is like as we view it through the lens defined by the language we adopt to describe and make sense of our experience.  In particular, the modest approach purports to give us insight into the nature of a kind of thing as it is fixed or determined by our linguistic practices.
The immodest approach to conceptual analysis can be defined as simply the negation of the modest approach.  Jackson does not say much by way of directly explicating the immodest approach.  Instead, he illustrates it with the following remarks concerning Peter Geach’s attack on the four-dimensionalist approach to change: 

[Geach] is not making any claim, one way or the other, about what the world is like; his claim is simply that if four-dimensionalism is true, it is right to say that nothing changes in the folk sense of change.  But, of course, many have taken this kind of consideration to show that four-dimensionalism qua thesis about what our world is like is false.  They, in effect, argue as follows:  
Pr. 1
Different things (temporal parts or whatever) having different properties is not change. (Conceptual claim illustrated in the case of temperatures)

Pr. 2
Things change. (Moorean fact)

Conc.
Four-dimensionalism is false.  (Claim about the nature of our world)

We now have an example of conceptual analysis in what I call its immodest role.  For it is being given a major role in an argument concerning what the world is like (FEM 42-43).
To understand the immodest approach, it would be helpful to look more closely at four-dimensionalist theory with which Jackson is concerned in the above passage.  The four-dimensionalist claims that, as a conceptual matter, time is not properly understood as some kind of thing or event that takes place within the three familiar spatial dimensions of the world (think of them as being defined by the directions along the three dimensions of a shoebox – length, width, and depth).  Rather, it is a fourth dimension of our world on par with the three familiar directional dimensions in space, which would be represented along the x, y, and z axes on a graph. 
The idea upon which rests the above critique of four-dimensionalism is that it is an obvious brute fact – i.e. a fact that is independent of any conceptual framework that we might impose on the world – that “things change.”  The critique of four-dimensionalism’s claim about the nature of our world, then, depends on our being able to discern what the world is like independent of any concepts that we use to organize or structure our experiences of the world and hence presupposes an immodest approach to metaphysical speculation.  According to the immodest approach, then, conceptual analysis can give us insight into what the world is like independent of our linguistic practices and conceptual frameworks.  Whereas the modest approach can tell us what the world is like only relative to our linguistic practices, the immodest approach purports to tell us what the world is like as a matter of brute fact.  Regardless of how we choose to conceptualize the world, for example, it is simply a mind-independent fact about our world that things change.
The principles that describe the modest and immodest approaches are meta-methodological in the sense that they define constraints on a conceptual methodology rather than a methodology with a fully fleshed-out epistemology.  One could, for example, do what has come to be known as traditional conceptual analysis under a methodology that takes either a modest approach or an immodest approach.  The modest and immodest approaches, as Jackson describes them, articulate no more than a goal of a particular kind of theorizing: that goal is either to understand certain features of the world as they are defined through our conceptual practices or to understand those features as they actually are independent of the practices that enable us to describe them.
 
The two meta-methodologies differ with respect to the proper object of study.  The modest approach (MCA) seeks to understand the nature of a thing as it is defined by the conceptual framework we impose on the world through shared linguistic practices.  The immodest approach (ICA), in contrast, seeks to understand the nature of a thing as it is independent of any conceptual framework that we impose on the world through these shared linguistic practices.  Insofar as the nature of a thing is expressed by the content of a concept, the two approaches can be characterized as disagreeing on the nature of the concept that is the proper subject of something called “conceptual analysis.”
  MCA seeks to explicate the content of a concept that is ours in the sense that it is defined by our linguistic practices with respect to the relevant concept-term.  ICA seeks to explicate the content of what might be called the real concept in the sense that it attempts to identify the way in which things should be characterized.  The immodest critique of four-dimensionalism asserts that it is incorrect to characterize time as falling under a concept of dimension that would include the three directional dimensions of space as the other dimensions.  Accordingly, MCA and ICA can roughly be characterized as disagreeing on the nature of the concept that requires philosophical explication. 
It is important to note that the methodologies of MCA and ICA are both partly empirical in character insofar as each approach takes “ordinary” intuitions as the starting point of conceptual analysis.  Which intuitions are ordinary is, after all, a matter of which intuitions are commonly shared among people in the relevant population.  And that is an empirically observable – and hence a contingent – feature of the world.  

If the two approaches agree on starting from ordinary intuitions, they disagree on why we should start there.  Insofar as MCA seeks to reconcile conceptual theories with ordinary talk, it requires that we consider ordinary talk as a touchstone for evaluating theories about the nature of the relevant thing – and ordinary talk reflects the ordinary intuitions that underlie and ground that talk, which are conditioned by the shared social conventions for using the relevant terms.  Accordingly, MCA begins from an understanding of the lexical meanings of words; these meanings form the starting point for an investigation into what deeper philosophical commitments these ordinary practices imply.  In contrast, there is nothing in ICA that would logically require that we take ordinary talk or intuition as a starting point and hence nothing that grounds ICA in the shared practices that define the lexical meanings of the relevant concept-terms; insofar as we seek to understand what the world is like independently of the concepts picked out by our linguistic practices, there is no reason to think that recourse to ordinary intuitions is even helpful, much less necessary.  Indeed, there is nothing in the idea that conceptual analysis seeks to articulate the nature of things as they are independent of our thoughts and practices that would even gesture, as a logical matter, in the direction of starting from the lexical meanings of the relevant concept-terms or the intuitions that the corresponding social practices condition in us.  
Not surprisingly, the two approaches differ according to how much epistemic weight should be assigned to the corresponding intuitions.  MCA takes these intuitions as providing the ultimate standard for evaluating the relevant conceptual theory because MCA assumes that the object of conceptual analysis is to uncover the nature of the world as we define it through the conceptual frameworks that we impose on the world through the social practices that define the language we use to describe it.  ICA, in contrast, takes ordinary intuitions to be nothing more than a guide to understanding the nature of a thing; our intuitions or ordinary talk are not conceived, under ICA, as defining the nature of the thing.  For this reason, ordinary talk enjoys a privileged epistemic status under ICA, as well as under MCA, but that status, in the case of ICA, does not rise to the level of furnishing the ultimate touchstone for evaluating the relevant conceptual theory. 

Accordingly, MCA can result in errors but only of a limited kind whereas, in contrast, ICA can result in errors of a more potentially problematic kind.  Insofar as our ordinary talk defines the nature of a thing, our conceptual theory of the thing must harmonize with ordinary talk; failure to do so is a potentially fatal error for a conceptual theory under MCA.  Although ordinary talk is epistemically privileged under ICA, such talk falls well short of providing the ultimate touchstone it provides under MCA for evaluating conceptual theories of the relevant kind of thing.  It is obviously not true, as a general rule, that what we think necessarily shapes what the world is really like (i.e. as it is independently of how we perceive or conceive it); what we think is limited by our abilities while what the world is really like is not.  Only in the case where what we think, as is true of subjective preferences, defines the relevant aspect of reality – e.g., whether something tastes good – is it true that our ordinary thoughts or intuitions about it necessarily provide an accurate picture of that aspect of the world.  Insofar as ICA presupposes that our practices do not define the nature of some thing T, any or all of our intuitions about T can be false.
Here it is important to note that both MCA and ICA purport to trade in claims that are objectively true.  To say that a claim is objective is to say that its truth-value is determined entirely by considerations that are mind-independent and hence that its truth-value does not turn, even partly, on any person’s or persons’ doxastic or intentional states.  Insofar as ICA purports to describe a thing as it actually is in the world, it purports to make claims that are objectively true.

One might think, in contrast, that MCA is not equipped to make and justify such claims.  The argument would be that since MCA makes claims that are grounded in our intersubjective conceptual practices, the truth-value of such claims is determined by intersubjective (and hence mind-dependent) considerations and purports to make only claims about what the world is like mediated through our mind-dependent social practices.  Thus, on this line of reasoning, MCA can make and justify only claims that are intersubjective or conventional.

This line of reasoning is problematic.  Any claims that we make have to be made through a language that is intersubjectively defined.  The fact that we cannot express claims about the earth except through a conventionally defined language that includes the term “earth” does not imply that claims about the earth are not objective.  What the relevant language means might be intersubjectively determined but that doesn’t imply that claims about the earth are intersubjective in character.  The meanings of the terms “earth” and “round” are intersubjectively determined, but the claim that the earth is round is nonetheless objective since the truth-value of that claim is determined by a particular mind-independent feature of the world – namely by the fact that the earth is round.  Whether or not the object picked out by the term “earth” is, as a matter of objective fact, round does not depend on what we mean by “earth.”  If the term is used to denote some other object, the object that we do in fact refer to as the “earth,” which would be called something else if “earth” meant something else, would still be round. 
The fact that we cannot talk about such objects or come to know anything about them without using certain words that refer to them simply cannot change the character of what happens to be true about them.  Our language might be conventional and hence mind-dependent but the objects it is used to pick out are not.  A thing is no less objective because we cannot understand it without a shared language.

Here it might be helpful to note the difference between the claim that the earth is round and the claim that beards are fashionable.  Whether beards are fashionable is determined by what a certain community of people (usually thought to include actors, actresses, musicians, fashion designers, and “hipsters”) believe about the appropriate cultural merits of wearing a beard.  In contrast, whether the earth is round does not depend on what any particular community of people think.  Although it is not probable, even scientists could be mistaken about the shape of the earth.
Accordingly, both MCA and ICA purport to make and justify claims about the world that are objective in character.  If it is true that law consists of norms, then that is as much an objective fact about the world as the claim is that the distance between the center of a circle and a specified point on its circumference is the same as the distance between the center of that circle and any other point on its circumference.  

Admittedly, conceptual claims of this sort express peculiar facts about the world – facts that depend on intersubjective mappings of words to meanings.  But that does not make those claims any less objective.  The truth-value of the claim that a group of people speak English depends on that group of people sharing a command of an intersubjectively defined language (i.e. English).  But if it is true that people in the group speak English, then that is an objective fact about the world.  Indeed, one could be mistaken in believing that there is a group of people who speak English if, for example, all English speakers were suddenly to disappear from the world.

This is the hallmark of objectivity.  To say that a claim is objective is to say that its truth-value is determined entirely by considerations that are mind-independent and hence that its truth-value does not turn, even partly, on any person’s or persons’ non-linguistic doxastic or intentional states.  It is, for this reason, true that any person can be mistaken about an objective matter.  Given the meanings of “earth” and “round,” for example, the earth is and has always been round.  Similarly, given the meanings of “bachelor” and “unmarried,” every bachelor is unmarried.
There is one sense in which conceptual claims differ from objective claims about, for example, the shape of the earth.  Everyone can simultaneously be mistaken about the shape of the earth; indeed, there might have been a time when everyone believed the earth was flat.  But that is not true of conceptual claims, at least as MCA conceives them.  If everyone believes that bachelors can be married, then there can be married bachelors.  But in this state of affairs, the word “bachelor” does not mean “unmarried man”; since lexical definitions are conventionally determined and there is no convention that implies that “bachelor” means “unmarried man,” the term “bachelor” would not mean “unmarried man.”
In contrast, it would appear that one could be mistaken about conceptual claims under ICA that one could not be mistaken about under MCA.  If there is an objective fact of the matter about what bachelors really are (i.e. about the nature of being a bachelor) that is independent of our linguistic practices, then our linguistic practices could always be mistaken – even about such basic matters as whether bachelors are necessarily (or really) unmarried.  While such mistakes might not be likely, they are nonetheless possible.
This difference suggests that conceptual claims under MCA have a sort of qualified objectivity relative to that of conceptual claims under ICA.
  As discussed above, it is not possible for everyone simultaneously to be mistaken about a conceptual claim under MCA; such systematic mistakes about conceptual claims are not possible under MCA.  In contrast, there is no limit on just how deeply mistaken we can be about a conceptual claim under ICA.  Since ICA, unlike MCA, does not make ordinary linguistic intuitions the touchstone for a successful theory, ICA is consistent with everyone being systematically mistaken at the same time about the truth-value of objective claims fleshing out the content of a concept of some specified thing (or the nature of some specified kind of thing).
To describe this difference using a term coined by J.L. Mackie, MCA cannot, while ICA can, result in an error theory – i.e. a theory that purports to show that everyday thought, or what has the status of being the “folk theory” in some area, is so deeply and widely in error as to warrant its rejection.  On Mackie’s view, our ordinary moral practices assume that the moral judgments we make about how people behave are objective in the sense that their truth-value does not dependent on facts about what people believe; when we say, for example, that murder is wrong, we assume that there is some mind-independent fact of the matter that determines or entails that murder is wrong.  Mackie argues that these ordinary practices, and the folk objectivist moral theory that we assume validates them, are systematically mistaken and thus endorses an error theory of morality.  As he puts the point, “the denial of objective values will have to be put forward not as the result of an analytic approach, but as an error theory, a theory that although most people in making moral judgements implicitly claim, among other things, to be pointing to something objectively prescriptive, these claims are all false.”  Mackie’s error theory, then, asserts that widespread views about the objectivity of morality are systematically in error, and should be rejected. 
2.
Two Concepts of Law

The project of understanding the logical relationship of positivism to theories that are traditionally referred to as “anti-positivist” is complicated by the fact that there are two different concepts of law that might be the focus of a conceptual theory – a purely descriptive concept and an evaluative concept.  The former concept is purely descriptive in the sense that whether or not something counts as law does not depend on whether it satisfies any morally normative standards that are not directly incorporated into the criteria of validity – assuming this is possible.
  The evaluative concept is grounded in the descriptive concept but also has evaluative content.  Whether something that counts as law on the purely descriptive concept also counts as law on the evaluative concept depends on whether it is a good example of its kind according to certain moral standards which express values that should be satisfied by anything that counts descriptively as a law.  The evaluative concept thus expresses the idea of what counts as law in its fullest or ideal sense – i.e. what the law should be given some understanding of law’s point or aspirations.   
Both concepts are grounded in convergent patterns of ordinary lexical usage.  The purely descriptive concept might be the more familiar one, as it is the one more commonly deployed in questions about what the law requires or permits.  For example, if I seek a lawyer’s advice on whether I may take a certain deduction in calculating my tax liability, my question deploys the descriptive concept.  I care about what is required by the tax statutes that are enforced by the IRS because I would like to avoid having to pay a tax penalty or having to serve a prison sentence for tax fraud.  Knowing which tax statutes are “law” in the fullest sense of the term will not help me ascertain how much I need to pay to avoid such liability.  Indeed, paying too much attention to which tax statutes count as law in the fullest sense might also tempt me to pay less than is required by all the tax statutes taken together and hence to do something that would subject me to exactly the liability I wish to avoid.  When I am attempting to plan my behavior to avoid criminal or civil liability, the relevant usage of the term “law” is the one that picks out the purely descriptive concept.

Even so, the evaluative concept is also grounded in convergent patterns of ordinary lexical usage.  Opponents of abortion rights, for example, argue that the U.S. Constitution does not define a right to reproductive privacy that requires states to legalize abortion during the first trimester; as the matter is sometimes put, “there is nothing in the Constitution that establishes a right to abortion.”  If understood as employing a purely descriptive usage of the concept-term “law” that is conventionally defined, as all words are, by certain social practices, the claim is simply confused.  If understood as employing an evaluative usage of “law” that seeks to distinguish what is just or legitimate from what is unjust or illegitimate, the claim might be false but at least it expresses a potentially plausible position: thus construed, the claim is that, while technically “law,” the holding that established such a right is illegitimate in the sense that it is inconsistent with how the relevant provisions of the Constitution should, as a matter of political morality, be interpreted.  The Supreme Court’s holding in Roe v. Wade, on this usage, might have established what counts as law in a purely descriptive sense, but it is morally illegitimate and hence is not really law in the evaluative – or fullest – sense that matters.  The evaluative concept is as much grounded in shared lexical conventions as the descriptive concept.
It is worth noting that the evaluative concept is also deployed in legal practice; it is not just laypersons who deploy the evaluative concept to characterize court holdings they think are illegitimate; judges also deploy that concept.  For example, Justice Scalia frequently expresses his dissent to majority opinions in scathing terms that indicate he regards the holdings as either unlawful or as the product of an unlawful usurpation of legislative authority.  In Obergefell v. Hodges, Scalia writes:

This is a naked judicial claim to legislative — indeed, super-legislative — power; a claim fundamentally at odds with our system of government. Except as limited by a constitutional prohibition agreed to by the People, the States are free to adopt whatever laws they like, even those that offend the esteemed Justices’ “reasoned judgment.” A system of government that makes the People subordinate to a committee of nine unelected lawyers does not deserve to be called a democracy.

Scalia does not use the terms “law” or “unlawful” to describe the majority holding, but it is clear that he regards the majority’s holding as grounded in an unlawful exercise of legislative power.  While he surely recognizes that the holding establishes the law in a purely descriptive sense of the word, it is clear that he does not regard it as law in the (morally) fullest or proper sense of the word.  The relevant social practices, then, straightforwardly ground two concepts of law, one descriptive and the other evaluative.

The concept of law resembles the concept of art in this respect.  As is true of law, there are two concepts of art, one descriptive and the other evaluative.  According to the institutional conception of the purely descriptive concept of art, the term “art” is properly applied to any artifact that is presented to a certain community for the purpose of creating an aesthetic experience.
  On this usage, any painting that is displayed in a museum counts as piece of art regardless of its quality.  According to the evaluative usage, the term “art” is properly applied to those objects that count as art in the purely descriptive sense but also satisfy certain aesthetic standards of quality.  
It is not uncommon for people to alternate between the two concepts of art depending on what the circumstances dictate as appropriate.  If I am moved by a Caravaggio painting and exclaim “Wow, that’s art,” it should be clear that, absent unusual circumstances, I am not using the term to apply the purely descriptive concept.  It is simply unnecessary to say of a Caravaggio piece in a museum that it is art in this sense; a Caravaggio is so paradigmatically art in the descriptive sense that an exclamation of its status as such says nothing anyone would have any reason to say.  What I am claiming is that it is an exemplary piece of art or is art in the fullest sense – i.e. what art is at its aesthetic best.  

In contrast, if I come across a pair of eyeglasses on the floor in an empty corner of a museum exhibit of conceptual art and ask an employee whether it is art, I am deploying the descriptive concept.
  In particular, I might be wondering whether it is part of the exhibit, or I might be wondering whether someone has deliberately left it there to make an ironic comment on the quality of the exhibited art.  Either way, my question is whether the eyeglasses are part of the exhibit and hence constitute a piece of art in the purely descriptive sense of the term. 

For our purposes, it is helpful to note that it can sometimes be difficult to determine whether a concept-term is being used in a purely descriptive sense or whether it is being used in an evaluative sense.   If, for example, I ask someone who does not know what motivates my question of whether the pair of eyeglasses is a piece of art, she might take the question to be asking about the applicability of the evaluative concept.  Thus construed, my question would not be whether the eyeglasses piece falls within the reference class of the descriptive concept-term; rather it would be whether the piece is art in the fullest sense and hence falls within the reference class of the evaluative concept-term.
  

Complicating the interpretive issue is that the content of the evaluative concept is not always clear.  Suppose that I notice a card posted over the eyeglasses with the name of an artist and the title “Eyeglasses” on it and ask someone, “Is this art or bullshit?”  Construed as a question employing an evaluative concept, I am using the term to deploy a different evaluative concept from the one that I deployed when exclaiming “Wow, that’s art” of a Caravaggio painting.  In that example, I was expressing the judgment that the painting was art in the fullest sense of the term – a model for what art is at its best.  In the case where I ask of the eyeglasses whether the piece is art or whether it is bullshit, I am asking instead whether it meets some minimum standard for counting as art on any reasonable conception of an evaluative sense of the term.  In both cases, I am deploying an evaluative concept but the content of the relevant one does not pick out what is art in a normatively fullest sense; instead, it purports to pick out what is art in a normatively minimal sense, and thus is a different evaluative concept from the one that purports to pick out what is art in its fullest sense. 
But there is another interpretation of that question.  Instead of asking a question that deploys an evaluative concept, I could be asking instead for clarification regarding the application-conditions of the descriptive concept-term.  In this case, the question would be whether it is a conceptually necessary condition for something to count as art in this sense that it is sincerely presented to an audience for the purpose of inducing an aesthetic experience.  The suggestion here would be that “Eyeglasses” should not be considered art even in the descriptive sense if the person who presented the piece is attempting to dupe the intended audience.  The claim would be that it is not sufficient, as a conceptual matter, for something to count as art that it is presented to an audience to induce an aesthetic experience; rather, it is also necessary that it be sincerely presented for the purpose of inducing a certain kind of experience that does not involve appreciating the aesthetic qualities of being made the butt of a joke.  Thus construed, the question is intended to make a statement about the application-conditions of the descriptive concept-term. 
One lesson that emerges from this discussion is that it is important to be clear about which concept is being explicated by a conceptual theory of any concept-term that is ambiguous between a descriptive use and an evaluative use.  It matters a great deal whether the relevant usage picks out a purely descriptive concept or whether it picks out a concept that is grounded in the descriptive concept but also has evaluative content.  A failure to be clear about which concept is the relevant one for purposes of giving or evaluating a theory of that concept can lead to systematic confusion about the character of the phenomenon under study. 

Another lesson that emerges here is that there is no object-level inconsistency between a conceptual theory of a descriptive concept of a thing and a conceptual theory of an evaluative concept of the same thing.  In the case of a conceptual theory of art, the two theories would purport to explain concepts that are related to one another in virtue of being concerned with the same social phenomenon (i.e. what is properly picked out by the term “art” as it paradigmatically applies to great paintings, novels, music, etc.).  But the two theories would also purport to explain the content of concepts that, despite being picked out by the same term, are defined by different usage patterns.  The two usage patterns pick out different concepts, and not different conceptions of the same concept.   There is simply no reason to think, in most cases, that a plausible theory of the descriptive concept could contradict a plausible theory of the evaluative concept – except in the unusual case where the descriptive content incorporated by the evaluative concept is inconsistent with the content of the purely descriptive concept.  The two theories are concerned to explain phenomenon, though related, that are sufficiently different that they could not come into conflict except in very unusual cases.
  One could, I suppose, ask the question of whether the evaluative concept better captures the real nature of the thing under study, but it is not at all clear how one could answer this question – or whether the question even makes sense.  If we consider this question in connection with the concepts of art, there are two ways to construe this question, and both are problematic.  First, one might construe the question as concerned with which concept better picks out what art really is, as defined independently of anything we might think about it or independently of the conceptual framework we impose on the world through our linguistic practices concerning such objects.  But it is not clear either what this question is really asking or what kind of evidence to which we have access that would help us to answer it.  Perhaps, the question is concerned with what an omniscient being would regard as “art” (in some sense that must be related to our use of the concept).  If this is what is intended by the question, it is simply not clear how we could go about answering it.  Apart from having it directly answered by such a being, which is not likely to happen, it is just not clear what we could do to determine which concept better captures, so to speak, an essence that is determined in a way that is completely independent of our thoughts, preferences, and linguistic practices.  If asking such a question is even coherent, there is no real point to doing so.

Second, one might construe the question as concerned with which concept better picks out what we intend to pick out with our conceptual practices concerning the use of the term “art.” The problem, however, is that we have two sets of conceptual practices that are contrived to pick out different, albeit related, phenomena.  The evaluative concept is generally deployed to pick out a proper subset of objects to which the descriptive concept-term applies.  No competent speaker of English can dispute that a museum-quality painting by Caravaggio is a piece of art whether we are using the descriptive or evaluative concept.  In contrast, competent speakers of English could disagree on whether a ready-made by Duchamp is “really” art under either the descriptive or evaluative concepts; I am not inclined to think that there are any real issues there, but the question can coherently be asked.  Either way, there is no one set of phenomena that would tell us that one concept better picks out what we intend to pick out by “art” than the other because we use the term differently to pick out two different set of phenomena.

The question of which use of “art” better captures the real nature of art makes no more sense than the question of which use of “bank” – the one that refers to financial institutions or the one that refers to the natural barriers defining the boundaries of a river – better captures what a bank really is.  There is no single right answer to that question because, for all practical purposes, there are two logically independent concepts of bank that are picked out by two different usage patterns of the concept-term “bank.”
The same is true of the question of which use of “art” better captures the real nature of art.  There is no single right answer to that question because the two concepts of art are likewise logically independent of one another.  To say that something is descriptively art does not imply that it is a good piece of art.  Conversely, and somewhat surprisingly, to say that something is art on the evaluative usage does not imply that it is art on the descriptive usage; one might characterize (though this is a somewhat non-standard usage) an exceptionally clever criminal act as “art” despite the fact that it is not presented to an audience for the purpose of producing an enjoyable aesthetic experience.  The fact that we use the same word to refer to phenomena that can be related in some way, as is true of the term “art,” does not imply that one concept better captures the nature of the thing picked out than the other.  We could just as well use a different term to express the evaluative sense of the term “art” from the one that we use to express the descriptive sense of the term.  Although doing so might result in a loss of some non-cognitive expressive force (which would not be true if we used different words to express the two senses of the word “bank”), such a change would result in no significant difference in the cognitive content of the term.
For this reason, conceptual theories that purport to explain a purely descriptive use of a term simply do not, as a matter of logic, engage conceptual theories that purport to explain an evaluative use of the same term – except in unusual cases that likely involve some confusion about the relevant notions.  Insofar as a theory of an evaluative concept of a thing is properly grounded in assumptions that pick out the correct descriptive concept of a thing, there could be no logical conflict between them on purely descriptive grounds.  Any criticism of a theory of an evaluative concept would have to be directed at the normative standards that the theory presupposes correctly express the evaluative content of the concept.  Conversely, it makes even less sense to criticize a theory of the relevant descriptive concept on the ground that it does not jibe with the normative content of the evaluative concept because a purely descriptive concept has no normative content.
In articulating and evaluating a conceptual theory of law, one must therefore be clear about which concept the theory is intended to explicate.  On the one hand, an explication of the purely descriptive concept of law will not directly engage an explication of the evaluative concept of law.  On the other, an explication of the evaluative concept of law will not directly engage an explication of the descriptive concept of law, except under highly unusual circumstances where the evaluative concept presupposes descriptive content that challenges the presuppositions of the theory of the descriptive concept.  It is, then, simply a mistake to think that a conceptual theory of the evaluative concept is an object-level rival to a conceptual theory of the descriptive concept.
3.
Four Possible Interpretations of a Conceptual Theory of Law

The discussions in the last two sections call attention to an interpretive difficulty in assessing conceptual theories of law.  To begin, as discussed in the last section, there are two concepts of law that a theory might intend to explicate – one purely descriptive and the other evaluative.  The descriptive concept purports to pick out those norms that count as law, or are treated as such, in a particular legal system; while the criteria of validity in any legal system might or might not include moral constraints on the content of law, the descriptive concept does not incorporate moral standards that would distinguish laws that are good under those standards from laws that are not good under those standards.
  In contrast, the evaluative concept incorporates some set of moral standards that distinguish laws that are morally good from those that are not; the relevant standards are thought to distinguish norms that are merely law in the descriptive sense from norms that are law in the fullest sense.  Accordingly, in the absence of a specification of which concept is being explicated, there are two possible ways to interpret a conceptual theory of law.  The first interprets the theory as concerned to explicate the descriptive concept of law while the second interprets it as concerned to explicate the evaluative concept of law.

There is a further ambiguity.  Once it is clear which concept of law is the subject of a particular theory, there are two additional interpretive possibilities.  The theory can be interpreted as presupposing MCA and hence as purporting to explicate the relevant concept as it is fixed or determined by our shared linguistic and legal practices; thus construed, the theory purports to explicate a concept of law that is ours in the sense that it is our linguistic and legal practices that fix or determine the content of this concept.
  Alternatively, the theory can be interpreted as presupposing ICA and hence as purporting to explicate the real nature of law as it is determined independently of any of our linguistic and legal practices; thus construed, the theory purports to tell us something about the extra-linguistic world as it pertains to the nature of law as it really is.
Accordingly, there are four possible interpretations of a conceptual theory of law: a conceptual theory can be construed (1) as an explication of the content of the descriptive concept of law as it is fixed or determined by our shared linguistic and legal practices and hence as presupposing MCA; (2) as an explication of the content of the descriptive concept of law as it is fixed or determined by objective features of the world independently of our shared linguistic and legal practices and hence as presupposing ICA; (3) as an explication of the content of the evaluative concept of law as it is defined by our shared linguistic and legal practices and hence as presupposing MCA; and (4) as an explication of the content of the evaluative concept of law as it is defined by objective features of the world independently of our shared linguistic and legal practices and hence as presupposing ICA.  I argue below that positivism is best construed according to option (1) and that classical natural law theory and Dworkin’s constructivism are best construed according to option (3).
4.
Legal Positivism as Assuming MCA
Positivism purports to explain the nature of law as such – and this requires an account of the existence conditions for legal systems, as well as for valid legal norms, since the existence of a legal norm presupposes the existence of a legal system.
  Since positivism is a conceptual theory of law, it is a metaphysical theory insofar as it purports to explain the nature of law by (1) identifying conceptually necessary properties that (2) constitute any norm or system as one of law.      
H.L.A. Hart provides such an account of the existence conditions for legal norms and legal systems.  First, on Hart’s view, there is a legal system in a society L if and only if (1) there is a rule of recognition defining the criteria of validity that is accepted and practiced by those who serve as officials in L; and (2) the behavior of people in L generally conforms to norms that are valid under the rule of recognition.  Second, a norm n is a law in a legal system L if and only if there exists a legal system L in which either (1) n is one of the recognition norms practiced in L or (2) n is valid under the recognition norms practiced in L.   

In this connection, it is important to note that positivists take themselves to be explicating concepts that are picked out by ordinary legal and linguistic practices.  As Hart describes his project, it is to identify the most general characterizing features of law (i.e. its conceptually necessary properties) as we ordinarily understand it.  As he puts it, “The starting-point for this clarificatory task is the widespread common knowledge of the salient features of a modern municipal legal system which … I attribute to any educated man” (CL 239).  Although Hart speaks in terms of common knowledge, it should be clear that the ordinary understanding of these “salient features” is conditioned by social practices that are both legal and linguistic in character.

Joseph Raz is more explicit that it is the concept constructed by our linguistic and legal practices that his theory is concerned to explicate.  On Raz’s view, for example, officials cannot be systematically confused about the nature of authority because it is their claims, conceptions, and practices that construct our concept of authority as it functions in legal practice:

[W]hile [legal officials and institutions] can be occasionally [confused,] they cannot be systematically confused.  For given the centrality of legal institutions in our structures of authority, their claims and conceptions are formed by and contribute to our concept of authority.  It is what it is in part as a result of the claims and conceptions of legal institutions (ALM 217).

On Raz’s view, the concept of authority that should be the focus of our interest is our concept of authority – the one that is constructed by our social practices.  

Contemporary positivism is thus properly understood as adopting a methodology that presupposes MCA.  As discussed above, MCA attempts to explicate the nature of a thing as it is determined by ordinary patterns of linguistic usage with respect to characterizing things of that kind and hence takes the relevant social practices that pick out those things and condition our ordinary intuitions about the thing as the standard for understanding it.  While ICA is also grounded in intuitions that are ordinary in some sense, positivism begins from those intuitions because they express the ordinary conventions we have adopted for using the terms that construct our concepts of law and authority.  On a modest approach, those conventions, which inform ordinary intuitions, provide the touchstone for evaluating a theory of the concept of law.
Although Raz is more explicit in affirming that it is the socially constructed concept of law with which his theory is concerned, Hart employs argumentative strategies that assign the kind of epistemic heft to ordinary intuitions that would be warranted only under MCA.  Consider, as one example among many that could be adduced here, Hart’s rejection of Austin’s account of obligation on the ground that one cannot derive an obligation to comply with a command from the state’s ability and willingness to back the command with coercive enforcement mechanisms.  Given the tension between Austin’s account of legal obligation and ordinary views about how obligations can arise, it is clear that Hart is giving the kind of special weight to ordinary views that only MCA does.

What this means, given the arguments of the last section, is that legal positivism cannot result in an error theory since it presupposes MCA.  Insofar as our core legal and linguistic practices fix, determine, or construct the content of the relevant concepts, we cannot – absent somewhat extraordinary confusion about what our core legal and linguistic practices are – be systematically mistaken in understanding law.  Thus, the adoption of MCA by positivists presupposes that the intuitions that are informed by these core practices are largely correct and hence that an explication of the relevant concepts cannot result in an error theory of law.  As we will see below, the traditional interpretation of classical law theory adopts ICA and results in an error theory of law. 
5.  
The Traditional Interpretation of Natural Law Theory Construed as a Rival to Positivism
Classical natural law theory has traditionally been construed as inconsistent with legal positivism and hence as purporting to explicate the same concept of law that positivism purports to explicate.  As discussed above, the content of the concept of law that positivism purports to explicate is fixed or determined by convergent patterns of linguistic usage which are informed by practices that are pre-theoretically understood to be paradigmatically legal; positivism thus purports to explicate the nature of law as it is determined by the core legal and linguistic practices that define the application-conditions for using our concept-term “law.”  The traditional interpretation of natural law theory construes it as a rival to positivism and hence as explicating the same concept of law as positivism.  The traditional interpretation of classical natural law theory, then, presupposes that it purports to explicate a concept of law that is pick out by our core legal and linguistic practices and is hence our concept of law. 

On this interpretation, the distinguishing thesis of classical natural law theory is that unjust laws are not possible and hence that positivism’s Separability Thesis is false. As discussed in Chapter 1, William Blackstone is traditionally thought to take that position in the following passage:

This law of nature, being co-eval with mankind and dictated by God himself, is of course superior in obligation to any other.  It is binding over all the globe, in all countries, and at all times: no human laws are of any validity, if contrary to this; and such of them as are valid derive all their force, and all their authority, mediately or immediately, from this original.

According to the traditional interpretation of classical natural law theory, it is a conceptual truth that the criteria of validity include certain moral norms (i.e. the natural law) that must be satisfied by any posited norm to be valid; otherwise put, it is a conceptually necessary condition for something to count as law that its content conforms to certain moral standards of justice.  On this interpretation, it is not conceptually possible for there to be unjust laws.

As we have seen, leading proponents of classical natural law theory reject this interpretation of their views.  As discussed in Chapter 1, John Finnis is abundantly clear in acknowledging that there can, contra the traditional interpretation, be unjust laws.  As he puts the matter: 

‘There is no necessary or conceptual connection between positive law and morality.’  True, for there are immoral positive laws; ‘there are two broad categories (with many sub-classes) of unjust laws….’  ‘The identification of the existence and content of law does not require resort to any moral argument.’  True, for how else could one identify wicked laws …?

Insofar as Finnis unambiguously concedes that “there are immoral positive laws,” he clearly rejects the traditional interpretation of classical natural law theory as an explication of the nature of “positive” law as it is fixed or determined by our linguistic and legal practices. 
The reason Finnis rejects that interpretation of his classical natural law theory, as is evident from the passage quoted above, is that it is straightforwardly inconsistent with ordinary practices we treat as paradigmatically legal in character.  As Finnis points out, the claim that there can be no unjust laws, if construed as making the same kind of claim that positivism makes, is inconsistent with ordinary intuitions, which are conditioned by linguistic and legal practices, about what counts, on the purely descriptive usage of the term, as law.  

To begin, as far as the lexical definition of “law” is concerned, it is clear that there can be unjust laws and legal systems.  Consider, again, a representative lexical definition of the concept-term “law”:

law (noun): the system of rules that a particular country or community recognizes as regulating the actions of its members and may enforce by the imposition of penalties.

There is nothing in this definition that even remotely suggests that unjust laws are impossible.  If the relevant community recognizes and enforces rules that are unjust or immoral as part of “the system of rules recognized and enforced [as law] by [that] particular community,” then the law can include rules that are unjust or immoral.  Indeed, if this were not true, then the claim that there can be unjust laws or legal systems would be, from the standpoint of the lexical definition, as much a contradiction in terms as the claim that there can be married bachelors.  It should be clear that whatever else might be true of the claim that there can be unjust laws that it is not a contradiction in terms.
Further, the lexical definition of “civil disobedience” presupposes that there can be unjust laws and that these laws should be violated as a means of protesting them:

civil disobedience (noun): the refusal to comply with certain laws considered unjust, as a peaceful form of political protest.

One could not coherently “consider” a law to be unjust unless it is conceptually possible for there to be unjust laws.  Civil disobedience is, by nature, a form of protest that attempts to induce legislators to change unjust laws.
Finally, at the risk of further belaboring what should be obvious, it is clear, as far as ordinary linguistic usage is concerned, that laws and legal systems can be illegitimate for any variety of reasons that include the unjustness of the norms.  The legal system of apartheid South Africa was considered illegitimate for a number of reasons but one of them had to do with the wicked quality of the laws that mandated pervasive racial segregation in that country; those unjust norms, as a matter of ordinary linguistic usage, were laws.  If the linguistic conventions that define the lexical definition of “law” are the touchstone for ordinary usage, there can clearly be unjust laws.

Ordinary legal practice in Anglo-American legal systems also straightforwardly presupposes that there can be unjust laws.  What is properly promulgated as law in these legal systems is recognized and enforced by courts as laws that (legally) justify judicial imposition of liability on subjects who violate them.  A court has the legal authority (i.e. authority conferred by the convergent recognition practices of officials) to hold a subject liable under a properly promulgated norm regardless of whether the norm is unjust or is simply considered unjust.  This, of course, does not mean that the court must do so or will do so; a court might also have legal authority to decline to enforce – or even to change – an unjust norm.  The point, however, that it is clearly false as an empirically verifiable matter of ordinary legal practice in Anglo-American legal systems that unjust norms do not count as “law” for purposes of the practices that fix or determine the content of the concept of law that positivists take themselves to be explicating. 
In this connection, it is worth noting that violations of obligations that are purely moral in character are, other things being equal, not actionable in legal systems resembling those of the U.S.  In these systems, an act gives rise to liability that can be enforced and imposed by a court only insofar as that act violates some norm that has been promulgated as law by either a court or legislature or that has been recognized as law by a court.  
The reason for this is empirical and not conceptual in character.  In the U.S., the Due Process Clauses of the Fifth and Fourteenth Amendments preclude holding a subject legally liable for an act unless the relevant norm affords reasonable notice of what is required.  Unless a defendant has reasonable notice that the behavior is prohibited by a norm that counts as law, she cannot be held liable under that norm.  As far as legal practice in the U.S. is concerned, one cannot be held liable under a moral norm that does not have the status of law.
  The result of that might be unjust but it is nonetheless true that it is the law that permits such an unjust result and hence that the law includes norms that are unjust insofar as those norms do not permit recovery for injuries caused by behavior that is immoral but not recognized by the courts as violating any legal norms.
Most strikingly, courts in Anglo-American legal systems explicitly concede that there might be laws that are unjust or otherwise morally problematic.  U.S. courts, for example, commonly state that they lack the authority to revise properly promulgated laws on the ground that they are morally or otherwise problematic; in cases where unjust norms have been properly enacted by the legislature and violate no constitutional protections, courts are – as a matter of what is recognized by the courts as settled law –required to defer to the judgment of the legislators.  
Consider, for example, the following remarks from the U.S. Supreme Court:

Whether embodied in the Fourteenth Amendment or inferred from the Fifth, equal protection is not a license for courts to judge the wisdom, fairness, or logic of legislative choices….  [A] legislative choice is not subject to courtroom factfinding and may be based on rational speculation unsupported by evidence or empirical data….  Only by faithful adherence to this guiding principle of judicial review of legislation is it possible to preserve to the legislative branch its rightful independence and its ability to function.

As is evident, constitutional jurisprudence in the U.S. requires a court to defer to the moral judgment of the legislature in cases where the challenged law does not implicate any fundamental constitutional rights – regardless of whether the court believes it is “fair” or “wise” to do so.  This principle acknowledges, more or less explicitly, that there can be unjust federal laws.
  

The same is true of state law.  State courts frequently explain that they lack the authority to modify statutory enactments on the ground that they are unjust or otherwise ill-advised.  As a Washington appellate court unambiguously put this point:
[H]owever much members of this court may think that a statute should be rewritten, it is imperative that we not rewrite statutes to express what we think the law should be. We simply have no such authority.

The claim by the court that they lack the authority to modify statutes on the ground that they are problematic implicitly acknowledges the possibility that a statute with the status of law might be unjust.  Whether unjust or unwise, courts in Washington state are legally bound to defer to the judgment of the legislature.  According to ordinary legal practice in jurisdictions like Washington state, the valid enactments of the legislature create legal obligations that bind the relevant class of subjects even when unjust or unwise.
There is nothing particularly controversial about the idea that ordinary legal practice in legal systems like that of the U.S. presupposes that every properly promulgated mandatory norm counts as a law that defines a legal obligation.
  The issue in any lawsuit, criminal or civil, is whether the defendant has violated an obligation that is defined by law and is hence subject to either criminal or civil liability in the form of damages or penalties that are also defined by law.  According to these core practices, liability of either kind is legally justified by the violation of a distinctively legal obligation – and what legal obligations a defendant has is, according to unambiguous legal practice in the U.S., assessed against norms that are regarded as law because properly promulgated by a judge or a legislature.  That is to say, liability of either kind for an unlawful act is legally justified because there are properly promulgated laws that proscribe the act (in either a criminal or civil sense) and that empower officials to impose a legally sanctioned consequence in response to violations.

It is worth noting that another feature of the relevant social practices, educational in character, presupposes that there can be unjust laws.  The very pedagogy of legal education in cultures resembling those of the U.S. presupposes that everything in a statute book or a casebook that has not been invalidated in the legally appropriate way by a judicial or legislative act is a law.  A law student who seeks to refute the reasoning in an opinion by recourse to moral considerations that are not incorporated or adopted into the law by some official act will be quickly – and firmly – disabused of the idea that moral norms function this way in U.S. legal practice.
Accordingly, if what is regarded by ordinary citizens and legal practitioners as paradigmatic legal practice in legal systems like that of the U.S. is taken as defining the relevant concept of law, it is clear that there can be unjust laws.  Although this Chapter has devoted considerably more space than is usually devoted to evaluating the traditional interpretation of classical natural law theory, the criticism is far from original.  This criticism was the essence of Austin’s famous hangman argument against what he took to be Blackstone’s natural law view.  Like the argument of this Chapter, Austin took ordinary legal practice as defining the standard for what counts as law and argued that the natural law view was inconsistent with it: 
Now, to say that human laws which conflict with the Divine law are not binding, that is to say, are not laws, is to talk stark nonsense.  The most pernicious laws, and therefore those which are most opposed to the will of God, have been and are continually enforced as laws by judicial tribunals.  Suppose an act innocuous, or positively beneficial, be prohibited by the sovereign under the penalty of death; if I commit this act, I shall be tried and condemned, and if I object to the sentence, that it is contrary to the law of God, who has commanded that human lawgivers shall not prohibit acts which have no evil consequences, the Court of Justice will demonstrate the inconclusiveness of my reasoning by hanging me up, in pursuance of the law of which I have impugned the validity.  An exception, demurrer, or plea, founded on the law of God was never heard in a Court of Justice, from the creation of the world down to the present moment.

As is evident, the gist of Austin’s objection to what he takes to be Blackstone’s natural law theory is that it is straightforwardly inconsistent with the content of the descriptive concept of law that is fixed or determined by the practices of courts in institutional systems that we pre-theoretically conceptualize as “legal” in character – which is the concept that Austin’s theory is concerned to explicate.

Of course, it is reasonable to think that the interpretation of natural law theory evaluated in this section misinterprets the views of both Blackstone and contemporary natural law theorists.  As discussed in Chapter 1, there are persuasive textual reasons to think that Blackstone’s natural law theory is properly construed as being primarily concerned with what is morally binding and valid, rather than with what is legally binding and valid.  Properly construed, then, Blackstone’s theory is concerned with determining what we have most reason to do, and not with identifying existence conditions for law in the descriptive sense of the term.  On Blackstone’s view, since we are obligated to disobey norms that are legally valid but morally invalid, only those laws that conform to the natural law are “really” valid or binding.  Unjust norms that are properly promulgated are still law and hence still legally binding in some formal sense, but they are not really binding – that is, they are not binding all things considered.
Although this interpretation of Blackstone is the most plausible interpretation of his natural law theory, it is clear that Austin takes Blackstone’s view to be inconsistent with his.  Austin thus interprets Blackstone as making conceptual claims about the nature of “posited” (or positive) law in the descriptive sense of the term, which is the kind of law that Austin’s theory is intended to explicate, and hence as denying the Separability Thesis.  Insofar as a conceptual theory of law is intended to explicate the descriptive concept of law that counts as law any norm posited as such by courts and legislatures, Austin is clearly correct: there can be unjust laws.  On this view, what is characteristically treated as law by the courts of a particular jurisdiction is what counts, in this descriptive sense, as the law of that jurisdiction.  If the relevant concept of law is concerned with the nature of posited law in the purely descriptive sense as defined by the ordinary linguistic and legal practices described above, then there have been plenty of unjust laws. 
Construed as a rival theory to positivism that adopts the same modest approach to conceptual analysis and purports to explain the same concept of law, this interpretation of natural law theory is clearly false.  Thus construed, the traditional interpretation of classical natural law theory is inconsistent with the claims that (1) a legal system exists wherever the appropriate institutions and practices can be found without regard to the moral quality of these institutions, practices, or normative outputs; (2) a norm is a law whenever it is properly promulgated (which might or might not include moral constraints on the content of law); and (3) every mandatory legal norm gives rise to a legal obligation.  It seems clear that (1), (2), and (3) express obvious truths about the content of a descriptive concept of law that is defined by practices that are pre-theoretically characterized as legal and form the touchstone against which a conceptual theory of law must be evaluated.  Insofar as positivism is grounded in these assumptions, then, this interpretation of traditional natural law theory implies an error theory of law. 

Given that a conceptual theory of law employing MCA cannot result in an error theory, the traditional interpretation of classical natural law theory as a rival to positivism is problematic.  There remain two viable options for interpreting classical natural law theory: classical natural law theory can be construed either (1) as presupposing ICA and hence as intending to explain the “real” nature of law as it is fixed or determined independently of the linguistic practices that fix or determine the content of our descriptive concept of law or (2) as explicating an evaluative concept of law that is grounded in the descriptive concept positivism seeks to explain but has some normative content as well.  Which option is the preferable depends, in part, on whether it is plausible to think that officials, legal theorists, and ordinary citizens could be systematically mistaken about what counts as law in legal systems like that of the U.S.  

6.
Dworkin’s Third Theory Construed as a Rival to Positivism
For his part, Dworkin makes remarks that sometimes seem to conflict with respect to whether and how his mature theory of law engages positivism.  On the one hand, Dworkin sometimes seems to suggest that he is explicating an “interpretive” concept of law that is different from the “preinterpretive” concept with which positivism is concerned.
  On the other hand, Dworkin has consistently described his theory in terms that suggest that he believes it is a rival to positivism; thus construed, Dworkin’s theory would purport to explicate the content of the purely descriptive concept of law as it is fixed or determined by ordinary linguistic and legal practices.
Either way, the core thesis of his theory is expressed in the claim that “the law of a community consists not simply in the discrete statutes and rules that its officials enact but in the general principles of justice and fairness that these statutes and rules, taken together, presuppose by way of implicit justification.”
  Whether he is explicating the content of a descriptive preinterpretive concept of law or is explicating the content of an evaluative interpretive concept, Dworkin’s view can be expressed as follows:
Dworkinian Constructivism: A norm n is a law in L if and only if either n is duly promulgated by a court or legislature or n can be rationally derived from the general moral principles of justice and fairness that show the totality of the law in L in its best moral light.
Assuming this is an accurate statement of Dworkin’s theory, there is an interpretive issue.  What this view amounts to depends critically on which usage of the concept-term “law” his theory is intended to explain.  What would be true of a purely descriptive concept need not be true of a concept that is grounded in that concept but also has evaluative content.  As discussed above, a morally problematic norm can count as law in the purely descriptive sense that characterizes as “law” all and only norms properly promulgated according to judicially recognized standards but would not count as law in an evaluative sense that characterizes as “law” only properly promulgated norms that also satisfy the relevant standards of morality.  What counts as law on a positivist analysis of the descriptive concept need not count as law on a classical natural law analysis of the evaluative concept.  What Dworkin’s constructivism ultimately asserts and whether it is plausible depends on whether it is best construed as an explication of the descriptive concept or whether it is best construed as an explication of the evaluative concept.  

Construed as a rival to positivism, Dworkin’s theory of law purports to identify conceptually necessary properties of what counts as law according to the descriptive usage of the concept-term that is defined by ordinary linguistic and legal practices.  Thus construed, Dworkin’s theory seems straightforwardly inconsistent with two elements of institutional practices that are paradigmatically legal in character according to both ordinary linguistic usage and the unambiguous practices of courts and other officials in Anglo-American legal systems.  
The first element of judicial practice with which Dworkin’s theory, construed as a rival to positivism, is inconsistent has to do with the putatively legal authority of courts to create new norms that legally bind other officials of the legal system.  Thus construed, Dworkin’s theory denies that judges have anything plausibly characterized as a quasi-lawmaking authority – a denial that is inconsistent with the convergent practices of judges and officials with respect to court holdings and orders.  As far as the ordinary legal practices of common-law adjudication in the U.S. are concerned, legislatures have implicitly delegated authority to common law courts to develop and construct certain areas of law, such as contract law and the law of torts.  
It is true that legislatures have authority to take control over any area of the law that they have delegated to judges to develop – and sometimes have done exactly that.  Sales of certain goods, which were formerly governed by the common law of contracts in the U.S., are now regulated by statutory law in most states.
   Liability for defective design or manufacture of products, which was formerly governed by the common law of torts in the U.S., is now also regulated by statutory law in most states.
   The legal authority of courts in the U.S. to make and change the common law is impliedly delegated by the legislature,
 but it is clear that officials in the U.S. converge on recognizing that courts have a quasi-legislative discretion to change the content of the common law until such time as the legislature enacts statutes that have the effect of subjecting the relevant area of law to legislative control.  If what counts as law is determined by the convergent practices of officials, then it is clear that judges in the U.S. have some legal authority to make and change the content of the law.
There is another way to see this.  Insofar as a common law court overrules or otherwise departs in a holding from a line of precedents, the court’s holding has the effect of changing, to some extent, the norms of the common law that up to that point were recognized as binding.  Insofar as a common law court has legal authority to do this (i.e. can bind itself and lower courts with such a holding), it has the authority to change norms of the common law to that extent.
  There is simply no way to explain the fact that a common law court can bind itself and lower courts with either of two conflicting holdings other than to acknowledge that courts have a limited legal authority to modify the common law.  If Dworkin’s theory is intended to explicate the content of a descriptive concept of law that is grounded in ordinary linguistic and legal practices, it is simply false that common law courts in the U.S. have no lawmaking authority; officials in the U.S. clearly converge on recognizing judicial holdings that either depart from existing precedent or decide novel issues of law as establishing the content of what counts as law in the purely descriptive sense of the term that positivists seek to explicate.  
But this quasi-legislative authority of the courts to make law in this descriptive sense is not limited to changing the content of the common law.  In many cases, courts also have legal authority to modify statutes by exercising a quasi-legislative discretion to make new law to fill the gaps of statutes.  As one Washington state court put it: 

Washington courts have also construed this statute to permit the adaptation of the common law to address gaps in existing statutory enactments, providing that the common law may serve to “fill interstices that legislative enactments do not cover.”
 
Construed as a descriptive claim that directly engages the relevant positivist claim, Dworkin’s claim that judges in the U.S. lack a quasi-legislative authority to create new law is false.  Such authority is clearly conferred upon courts in the relevant jurisdictions by conventional recognition norms having the status of law under the descriptive concept that is fixed or determined by what officials recognize as practices that are legal in character.  It might be true that, depending on what one means by “really,” that courts do not really have such authority to change law.  What is indisputable, however, is that, according to the empirically observable practices of officials that reflect their understanding of what counts as law in the U.S., common law courts have a limited quasi-legislative authority to create new law.  
The second element of judicial practice with which Dworkin’s theory, construed as a rival to positivism, is inconsistent has to do with the status of certain norms that seem to be core or paradigm instances of law under the descriptive concept that positivism purports to explicate.  Construed as a conceptual claim about what counts as law in the descriptive sense, Dworkin’s claim is that the law of a legal system necessarily includes moral principles that show the existing institutional history in its best moral light and constrain the content of what counts as law in that system.
  
Here is the problem.  If Dworkin is correctly construed as a rival to positivism, then either Plessy v. Ferguson, which held that public school race-based discrimination does not violate the Equal Protection Clause of the Fourteenth Amendment, or Brown v. Ferguson, which held that such discrimination violates the Equal Protection Clause, is mistaken in the sense that it is inconsistent with the principles showing the existing legal history in its best moral light.  Accordingly, one of those holdings – presumably Plessy, decided nearly one hundred years before Brown – is mistaken in this sense: only one of them could be derived from the general moral principles showing the legal history in the best light; the other is logically inconsistent with those principles.  If consistency with moral principles showing the legal history in the best light is a conceptually necessary condition for being law, then one of those two holdings cannot count as law, on Dworkin’s view.

Construed as purporting to explicate the content of the descriptive concept of law grounded in ordinary linguistic and legal practices, Dworkin’s view that one of these holdings does not count as establishing the content of the law in the U.S. is false.  Even dissenting officials converged on recognizing and treating the Plessy as establishing the content of the law for nearly one hundred years.  Statutes were enacted with the expectation that they would be applied and enforced by the courts.  The courts met those expectations, applying and enforcing those statutes in ways that significantly changed the lives of millions of people.  If, by “law,” Dworkin intends the purely descriptive concept that is fixed or determined by what is pre-theoretically treated as law by the officials of the legal system, then it is clearly false that the Plessy holding was not law.  As far as the descriptive concept of law that positivism purports to explicate is concerned, there is simply no question that the Plessy holding counted as law in this sense.  
It is also worth noting here that, as was true of the traditional interpretation of natural law theory, standard legal pedagogy is inconsistent with Dworkin’s view, construed as a rival to positivism.  As noted above, the very pedagogy of legal education in legal cultures resembling those of the U.S. presupposes that everything in a statute book or a casebook that has not been invalidated by a judicial or legislative act is a law of the system.  Given that law schools characteristically teach that purely moral arguments regarding the content of properly promulgated norms have no legal force, Dworkin’s view is in tension with what is treated by officials as practices that are paradigmatically legal in character. If Dworkin’s view is correct, then the pedagogy of legal education reflects a conception of what counts as law that is systematically mistaken.  
Accordingly, if Dworkin’s claims about what counts as law are construed as explicating the content of the same purely descriptive concept that positivism purports to explicate, then they are inconsistent with legal practices in the U.S. that are characterized, according to the practices that fix or determine the content of that concept, as paradigmatically legal in character.  To begin, officials, as a matter of standard practice, regard judicial holdings that result in new common law rules as being legally binding.  Additionally, judges, lawyers, and officials, as a matter of standard practice, regard statutes upheld by the courts as law and treat them as such – indeed, they are required to do so by the U.S. Constitution, which is considered “the supreme law of land” – regardless of whether they are consistent with the moral norms showing the existing legal history in its best moral light.  
As was true of the traditional interpretation of natural law theory, Dworkin’s theory, construed as a rival to positivism, entails an error theory of law.  It is not just that Dworkin’s view that judges lack quasi-lawmaking authority is inconsistent with official practices regarding morally problematic holdings like Plessy.  It is rather that, thus construed, Dworkin’s view potentially calls into question whether too many of what are treated by officials as legal norms are really “law.”  For all we know, we all might be mistaken about whether many legal norms are consistent with the set of objective moral norms that Dworkin believes constrain the content of the law.  It is certainly reasonable to hypothesize that many people at the time Plessy was decided believed that the separate-but-equal doctrine was consistent with the relevant standards of objective political morality.   For all we know, then, officials, legal theorists, and ordinary citizens could all be systematically mistaken about what counts as law in any legal system of law.  Thus construed, Dworkin’s theory entails an error theory insofar as it entails that, for all we know, we could all be mistaken about what constitutes even the settled law in any paradigmatic instance of a legal system.
  
Given that a conceptual theory that presupposes MCA cannot result in an error theory, Dworkin’s theory, like classical natural law theory, must be construed either as employing ICA to explicate what is really the content of the descriptive concept of law positivism purports to explicate or as explicating a concept of law that is grounded in the descriptive concept but also has evaluative content.  Which option is the better one depends in part on whether it is plausible to think that officials, legal theorists, and ordinary citizens could by systematically mistaken about what counts as law in legal systems like that of the U.S.  In other words, which interpretive option is preferable depends on whether we have plausible reason to believe that the presuppositions of ordinary legal practice entail or presuppose an error theory.
7.
The Justificatory Burden for Error Theories
The fact that ICA can, while MCA cannot, result in an error theory has important implications with respect to evaluating a conceptual theory.  Error theories attribute a special kind of mistake to commonly held views about the nature of something that are quite stubborn because they seem self-evident.  From an ordinary point of view, the law consists of those rules that the state promulgates in some official way and enforces with its police power.
  An error theory of law entails that these seemingly obvious views are systematically in error and hence attributes potentially fatal mistakes to the ordinary views that structure and define what we pre-theoretically regard as practices that are paradigmatically legal in character.  Insofar as these “folk” views enjoy a strong presumption of being correct, an error theory requires a strong showing to justify its acceptance.

Consider, for example, the eliminative materialist’s contentious ontological view that the furniture of the world contains no substances, properties, functions, or states that have the properties thought to distinguish the mental from the physical.
  As Paul Churchland describes the problem with what he characterizes as our folk psychology: “[O]ur common-sense psychological framework is a false and radically misleading conception of the causes of human behavior and the nature of cognitive activity.”  Thus, the eliminative materialist holds that our shared folk psychology, which is grounded in the idea that people have beliefs, thoughts, desires, and other mental states, is systematically in error and should be rejected.  Like the term “phlogiston,” the terms “belief,” “thoughts,” “desires,” and “perceptions” refer, on the eliminative materialist’s view, to nothing that really exists; there are no such things as beliefs, thoughts, desires, or perceptions.

The intuitive implausibility of eliminative materialism calls attention to the issue of what must be shown to justify the acceptance of an error theory.  It is not entirely clear what, exactly, would be needed to justify accepting such a theory.  What is clear, however, is that the burden that must be met to justify accepting an error theory is quite demanding.  What is needed is a line of reasoning that is sufficiently compelling to outweigh the very stubborn intuitive confidence we have in the folk views challenged by the theory in question.  For example, a justification for eliminative materialism can succeed only insofar as the evidence for accepting an error theory of mind strikes us as more compelling than the evidence provided us by our own experiences of having beliefs, desires, and perceptions, which we take to exist in some real sense. 
This is where eliminative materialism falls short.  Eliminative materialists point, for example, to what they take to be failures on the part of our folk psychology to explain phenomena that a psychology must explain to be justifiably accepted.  For example, eliminative materialists argue that the hypothesis that we have mental states contributes nothing to an explanation of why we need sleep, how we catch fly balls, or why some people have mental illnesses.  Insofar as the hypothesis that we have mental states is not needed to explain such phenomena, the principle of Ockham’s Razor dictates that the hypothesis should be rejected.

For what it is worth, these considerations strike the vast majority of theorists as inadequate to justify accepting an error theory of mind.  It might be true that the hypothesis that we have mental states does not figure into a causal explanation of why we need sleep or how we catch fly balls.  But there is simply no way to make sense of our conscious experiences without assuming that we have mental states and that these states have some kind of existence in the world, even if their existence is causally dependent on the brain states that produce them – and even if these states are epiphenomenal in the sense that they do not cause our behavior.  At bottom, this argument lacks the resources to convince most people to accept an error theory of mind because most people have far more intuitive confidence in the claim that they really have beliefs, desires, and perceptions than in any claim that the eliminative materialist could marshal in support of the idea that there are no such things as beliefs, desires, or perceptions.  

It is important to be clear on what is being claimed here with respect to the viability of eliminative materialism.  The claim is not that we have any conclusive reason to accept the idea, which is presupposed by our folk theory, that mental states really exist.  Rather, the claim is that the arguments adduced by the eliminative materialist do not give us adequate reason, given that it implies an error theory, to reject the folk theoretic view that mental states really exist in some sense.  While a folk theory might enjoy some special presumption of correctness, the claim that the proponent of an error theory fails to meet the argumentative burden for justifying an error theory neither implies that the error theory is false nor that the folk theory is true.  It merely implies that the proponent has not given adequate reason for rejecting the folk theory in favor of the error theory.

The difficulties in giving persuasive reasons to accept an error theory militate sharply against construing classical natural law theory and Dworkin’s constructivism as conceptual theories of law that directly engage positivism.  It is simply not clear what kind of reasons one could give that would justify accepting the view that what we regard as paradigmatic instances of law might not really be law in the descriptive sense of the term.  I have far more intuitive confidence, given ordinary linguistic and legal practices, in the claim that the normative outputs of courts and legislatures characteristically results in something properly characterized as “law” in the descriptive sense than in anything a proponent of an error theory of law could adduce in support of it.  

Accordingly, there is little to be gained in construing anti-positivist theories as deploying ICA to explicate the real nature of law as it is defined independently of our conceptual practices.  Although ICA can, while MCA cannot, result in an error theory of law, understanding anti-positivist theories as deploying ICA, rather than MCA, does nothing to make those theories more plausible because it does nothing to meet the argumentative burden that must be met to justify accepting an error theory of law.  Positivism purports to explicate the content of a purely descriptive concept of law that is grounded entirely in ordinary linguistic and legal practices.  To justify rejecting positivism on the ground that these ordinary practices tell us nothing about what law really is, the proponent of an error theory needs to articulate a compelling reason that we should think that the practices that construct our shared concept of law are utterly misleading with respect to what law really is, properly understood.  In the absence of a sufficiently compelling reason to accept such an interpretation of anti-positivist theories, the better option is to construe anti-positivist theories as deploying MCA to explicate a different, but related, concept of law – a concept that is grounded in the descriptive concept that positivism purports to explicate but has evaluative content.
Thus construed, positivist and anti-positivist theories converge on adopting MCA in attempting to give an analysis of the nature of law but diverge with respect to which concept of law they are attempting to explicate.
  Whereas the positivist adopts a methodology that assumes MCA in order to explicate the content of a purely descriptive concept of law that is grounded in ordinary usage patterns, the anti-positivist adopts, like the positivist, a methodology that assumes MCA but, unlike the positivist, deploys that methodology to explicate the content of an evaluative concept that is also grounded in ordinary usage patterns.  On this interpretation, then, positivist and anti-positivist theories converge in rejecting ICA as a meta-methodological principle but diverge with respect to which usage of the term “law” they are attempting to explicate.  The positivist attempts to flesh out the deeper philosophical commitments of the descriptive usage of “law” as it picks out those norms that are treated and characterized as law in practices that are pre-theoretically characterized as legal.  The anti-positivist attempts to flesh out the deeper philosophical commitments of the evaluative usage of “law” as it picks out those norms that are law not only in a purely descriptive sense but also in a morally normative fullest sense of the term.
8. 
Can ICA Ground a Viable Conceptual Methodology?
There is another reason to reject an interpretation of “anti-positivist” theories as deploying ICA to explicate a descriptive concept of law the content of which is fixed or determined independently of our shared linguistic and legal practices.
  It is not just that it is difficult to see how to justify accepting the error theory that would be entailed by such an interpretation of Finnis’s and Dworkin’s theories.  It is that there is good reason to think that ICA cannot ground an epistemically viable methodology.

Construed as deploying different meta-methodological principles, there are a couple of different ways to construe the disagreement between positivism and anti-positivism.  To begin, the positivist and anti-positivist can be construed as having a disagreement about, so to speak, the “real” nature of the descriptive concept of law that requires philosophical explication.
  Thus construed, the positivist holds the view that the descriptive concept of law that requires philosophical explication is the one that is fixed or determined by our linguistic and legal practices, while the anti-positivist holds the view that the descriptive concept of law that requires philosophical explication is not the one that is fixed or determined by our linguistic and legal practices; it is the descriptive one that fixes the nature of law as it really is independent of our linguistic conventions or commitments.  

A disagreement about the real nature of the relevant concept of law does not necessarily entail a substantive disagreement about the nature of law itself.  Two theories that disagree on whether or not the relevant concept that requires explication is defined by our linguistic practices could agree, as a logical matter, on their substantive views about the nature of law.  A theory that deploys ICA could reach the same substantive result as a theory that deploys MCA; in that case, the two theories disagree on the nature of the concept of the law that requires philosophical explication but agree on the nature of law.  As a logical matter, a disagreement with respect to whether it is our conceptual practices that define the nature of law does not entail that the respective theories of the nature of law are inconsistent.

Alternatively, the disagreement could be framed in terms of whether conceptual analysis is an appropriate methodology for explicating the nature of law.
  On this construction, the positivist who employs MCA is attempting to explicate the nature of law as it is fixed or determined by our conceptual practices whereas the anti-positivist who employs ICA is attempting to explicate the nature of law as it really is independent of our conceptual practices.  In this case, the disagreement would be about whether the project of explicating the nature of law has anything to do with fleshing out the deeper philosophical implications of our linguistic or conceptual practices.

This construction of the disagreement, like the previous one, does not imply that the resulting theories disagree on any substantive claims about the nature of law.  What they disagree on is which considerations determine the nature of law.  A substantive theory of the nature of law that is grounded in the meta-methodological assumption that mind-independent considerations having nothing to do with our contingent conceptual practices fix or determine the nature of law might nonetheless agree with a substantive theory of the nature of law that assumes that our contingent conceptual practices fix or determine the nature of law.  For example, a positivist theory grounded in the assumption that the nature of law is fixed by our conceptual practices might agree in substance with a positivist theory grounded in the assumption that the nature of law is not fixed by our conceptual practices.  The two theories would disagree on whether conceptual analysis is the relevant methodology for analyzing the nature of law but agree on the substance of a theory of the nature of law.  Regardless of how it is characterized, a meta-methodological disagreement about what considerations fix the nature of law does not, as a logical matter, imply a disagreement in substance about the nature of law.

But even where two theories that are grounded in different meta-methodological assumptions disagree on the substantive views about the nature of law, it is not clear that they are having a real disagreement about the nature of law.  Both theories could be true; positivism purports to explain the nature of law as grounded in our conceptual practices while anti-positivism purports to explain the nature of law as it really is independent of our conceptual practices.  Thus construed, the positivist could be correct about the nature of law as it is defined by the conceptual framework we impose on the world whereas the anti-positivist could be correct about the nature of law as it really is.  Accordingly, if positivism presupposes MCA while anti-positivism presupposes ICA, then they are not inconsistent even if the substantive theories disagree because they are not explaining the same thing.
  
Either way, anti-positivist theories are most charitably construed as deploying MCA.  The reason for this is that MCA is the only epistemically viable methodology for identifying the nature of a thing.  It is just not clear how beings like us could even begin to do ICA.  To begin, all of our knowledge is mediated through concepts; we cannot, for example, know that law consists of norms without having some sort of grasp for how the words “law” and “norms” are used.  There is simply no way for us to understand the nature of a phenomenon like law except through the concept-terms and the corresponding conceptual frameworks we manufacture to pick out instances of that phenomenon.
Consider, again, the eliminative materialist’s view that mental states are not part of the ontology of the world, regardless of what we might think.  It is clear that our ordinary linguistic practices assume the “real” existence of such states.  Consider, for example, the sentence that states “my conscious desire to eat causally explains why I eat,” which might be the kind of thing claimed by someone who accepts the folk psychology.  Our linguistic practices assume that this sentence is either true or false, an assumption that is shared by the eliminative materialist who would take the position that all such sentences are false.  But the idea that this sentence has a truth-value (regardless of whether it is true or false) presupposes, at least as far our folk theory of language is concerned, that the expression “my conscious desire” refers to something that really exists; as far as our conceptual practices are concerned, a sentence that has the form “x is p” has no truth-value if x does not refer to something that exists.
  Of course, this presupposition might be false – and would be if there are no such things as conscious desires that really exist – but it is not clear how the eliminative materialist could be justified in concluding that there are no such things in the extra-conceptual world, so to speak, as such things as desires.  Again, the problem is that it is simply not clear how we could be justified in making claims about the world as it really is independent of the conceptual frameworks we manufacture through our linguistic practices to structure and explain the world that we experience.  To very roughly describe the problem as Kant might put it,
 the best we can do is understand law as it appears to us mediated through our conceptual frameworks; we cannot know law as it really is independent of those frameworks.

Mackie’s error theory of morality is vulnerable to the same objection.  Mackie attempts to justify the meta-ethical claim that there are no objective moral values in the world, which is, of course, an ontological claim about what the world is really like independent of the conceptual frameworks we manufacture through our linguistic practices to structure and explain the world we experience.  As he correctly points out, our linguistic practices with respect to making moral judgments presuppose that morality is objective and that the furniture of the world thus includes objective moral values of good and bad, right and wrong.  But the arguments he gives simply lack the resources to bear the weight they must bear to justify rejecting moral objectivism.  In essence, Mackie’s argument can be summarized as follows: there are no objective moral values in the world because the properties they would express, if there were, would be so different (or “queer,” as he puts it) from the other sensible qualities of which we are aware that we could discern them only if we had some sixth sense we do not have to discern them.  The problem with the argument is that one cannot infer a claim about the world as it is independent of our conceptual practices from claims that all have to do with either our conceptual practices or our epistemic disabilities.  The fact that we cannot make sense of what such properties would be like or that we lack a facility for discerning them does not tell us anything about whether there really are such properties in the world.

Whether these arguments are properly characterized as conceptual arguments deploying ICA, they are problematic, from an epistemic point of view, for the same reason that conceptual arguments deploying ICA would be – namely that we have no way, at least in these cases,
 to understand what the world is really like independent of the concepts we deploy to structure and make sense of our experiences.  To once again take some liberty with the language Kant might use, these arguments purport to tell us something about the world as it is in itself, rather than something about the world as it appears to use through the categories that structure the world of our experience.  From an epistemic point of view, that is a project that is doomed to failure.  ICA, and philosophical inquires that deploy similar meta-methodological strategies, are simply not epistemically viable strategies in most cases for understanding what kinds of things there are in the world independent of the conceptual frameworks we deploy to make sense of the world.
The same is true of law; ICA is simply not an epistemically viable strategy for understanding the nature of law, regardless of what view one takes with respect to whether it is our conceptual practices that fix and determine the nature of law that is the proper subject of philosophical explication.  The only way we have for arriving at an epistemically justified understanding of the nature of law, however defined, is to deploy a methodology that assumes MCA. 

It is important to note that, from the standpoint of a modest approach, understanding what law is well enough to use the concept-term does not require being able to give a rigorous definition of the term – or, for that matter, being able to express the meaning of the terms in language.  I can identify people who exhibit the quality picked out by the concept-term “honor” but I would struggle to give a definition of it off the top of my head without consulting the dictionary.
  I cannot tell you exactly what it is, but I am quite confident that I know it when I see it.

Indeed, most people probably could not produce an acceptable definition of “law.”  While most people know what law is when they see it, they need not be able to define the term in order to know how to apply it.  Ask an ordinary person to define “law,” and she will likely be somewhat confused as to what exactly is being asked of her.  But once she understands what will surely strike her as a curious request, she will quite likely struggle even to get started; after all, people outside of analytic philosophy are rarely asked to give definitions of concept-terms.  

Knowing the meaning of “law,” then, does not require being able to define it rigorously.  What it does require, however, is sufficient understanding of the relevant concepts to know that a speed-limit sign expresses, while a baseball does not, a law.  While no more is needed than an indirect and pre-theoretical grasp of how to use the term “law,” some pre-theoretic grasp is surely needed.  Without such a grasp, we simply could not even begin to identify the nature of law.  
ICA is just not a meta-methodological approach that beings like us could adopt with respect to explicating the nature of law.  If ICA requires being able to understand the nature of law independent of the lexical meanings that fix our concept of it, it seems clear we are not equipped to do this; the only epistemic access that we could have to the nature of law is through the conventions that define the application-conditions for using the term “law.”
  To put the point in Kantian terms, we can apprehend the nature of things only as they appear to us mediated through the concepts we deploy to organize and make sense of our experience; we simply have no way to apprehend things as they are utterly independent of the concepts through which we organize the materials of our experience.  We could not possibly have any reliable epistemic access to what the nature of law is if it is fixed or determined by considerations that are utterly independent of the practices that define the lexical meaning of the term.

But if the application of ICA assumes that we use the lexical meaning of the term “law” as a starting point to identify a nature of law that is determined completely independently of the conventions that determine the lexical meaning of the term, it is utterly mysterious as to how we could produce a theory of the nature of law that we have a persuasive reason to accept.  The problem is that we have no persuasive reason to think that the nature of law as it really is even minimally tracks the conventions that define the lexical meaning of the term “law.”  Indeed, we have no reason to think that lexical meanings are even relevant with respect to understanding the nature of law under a methodology that employs ICA.
As Jackson describes it, ICA purports, like MCA, to begin from ordinary intuitions, but there is no reason to think ordinary intuitions would be reliable in explicating a concept that is not picked out by our linguistic practices (or, to put it without using the notion of a concept, the nature of a thing that is defined independently of our linguistic practices).  Ordinary intuitions are reliable in identifying the content of concepts that are defined by our practices because those intuitions are conditioned by those practices.  I have the strong intuition that only unmarried people can be bachelors because our linguistic practices converge on defining the term “bachelor” as “unmarried adult male.”  In contrast, if I have any intuitions about what a bachelor is independent of our linguistic conventions for using the term, I have no clue as to how to go about identifying them.  ICA simply cannot ground an epistemically accessible conceptual methodology.

Accordingly, there are two reasons for thinking that anti-positivist theories are most charitably construed as concerned to explicate a different concept (or usage) of law than the purely descriptive concept (or usage) that positivism purports to explicate.  First, as discussed in the last section, construing anti-positivist theories as explicating the purely descriptive concept of law that positivism purports to explicate implies an error theory of law that we have no reason to accept.  Any theory of law that implies an error theory should, in the absence of an argument that meets the difficult standard for justifying such theories, should summarily be rejected.  Construing anti-positivist theories as deploying ICA to explain the descriptive concept, of course, does nothing to meet the requisite standard for justifying an error theory.  But, second, given that it is clear that we do not have a clue as to how to go about identifying the nature of law as it is defined utterly independently of our conceptual practices, it is more plausible to construe anti-positivist theories as deploying MCA to explain an evaluative concept of law that is grounded in the descriptive concept with which positivism is concerned, but also has evaluative content – namely that which expresses what counts as law in its morally fullest sense or what counts as law in its morally best light. 

9.
Conclusions
The idea that one theory X entails that another theory Y is an error theory presupposes that the two theories are attempting to explain exactly the same phenomenon.  It is reasonable to think that only a theory of the descriptive concept of law can entail that another theory of that concept is an error theory.  Construed as rival accounts that purport to explicate the content of the descriptive concept of law that is fixed by ordinary legal and linguistic practices, positivism and anti-positivism (i.e. the traditional interpretation of natural law theory and Dworkin’s constructivism) would both be candidates for error theories.

But, as discussed above, there is another way to construe the disagreement between positivism and anti-positivism – namely, as explicating different concepts of law that are both grounded in ordinary linguistic and legal practices.  On this view, positivists are explicating a purely descriptive concept of law while anti-positivists are explicating a concept that is grounded in the descriptive concept positivism purports to explicate but that also has evaluative content.  On this construction of anti-positivism, properly promulgated norms that are morally problematic laws are, as a purely descriptive matter, properly characterized as “laws” (just as an aesthetically poor painting in a museum is, as a purely descriptive matter, properly characterized as “art”).  But morally problematic laws are not law in the fullest sense of the term, which incorporates morally evaluative content (just as an aesthetically poor painting is not art in the fullest sense of the term, which incorporates aesthetically evaluative content).  Thus construed, positivists and anti-positivists are answering different questions about the nature of law.

This should not be thought to disparage or diminish either conceptual project relative to the other.  As discussed in Chapter 1, we need to approach the institution of law from empirical, normative, and conceptual points of view to fully understand it.  But, even as far as conceptual jurisprudence alone is concerned, it is not enough to understand explicate one purely descriptive concept of law to fully understand the institution of law from a conceptual point of view.  In addition, there are the concepts of obligation, normativity, norm-guidance, and a host of other related concepts – including the evaluative concept that is frequently used, for example, to express disapproval of court holdings interpreting the U.S. Constitution.  If understanding the purely descriptive concept of law is the foundation for a comprehensive conceptual understanding of law, understanding the evaluative concept is equally crucial.  Thus construed, positivism, classical natural law theory, and Dworkinian constructivism all contribute something crucial to a fully comprehensive understanding of the institution of law.
� The issue of how to refer to unmarried adult women has an interesting morally normative dimension.  The term “bachelorette” has come to replace the term “spinster” because of its obvious pejorative connotation of being an “old maid.”  Even so, the term “bachelorette” can also be construed as pejorative, as the suffix “ette” is frequently used as a diminutive (a small kitchen, for example, is a “kitchenette”).  For what it is worth, the term “bachelorette” strikes my ear as somewhat offensive for that reason.  As far as I am concerned, the term “bachelor” should be used to refer to all unmarried adult human beings (subject to the resolution of the issue described below in Note 3 and the associated text).


� See Note 6, Chapter 1, for more discussion of this point.


� This move would be motivated by the idea that the Pope should not be characterized as a “bachelor” because his position as Pope formally bars him from marriage.  Of course, the issue might be settled by the community of English speakers the other way; on this view, the Pope is properly characterized as being a bachelor because nothing more is needed to fall under that concept than being an unmarried adult human male.


� Although empirical observation can help to discern whether something is possible (what is actual is also possible), it is not needed to discern whether something is possible.  A state of affairs is possible if and only if it can be described without contradiction, which requires only the ability to discern logical contradictions among sets of statements.


� If one finds the language of concepts problematic, Jackson’s distinction can be framed in terms of a modest and immodest approach to explicating the nature of a particular kind of thing.  Either way, the question is metaphysical in character.


� Frank Jackson, From Metaphysics to Ethics: A Defense of Conceptual Analysis (Oxford: Oxford University Press, 1998).  Hereinafter FEM.


� As discussed in Chapter 1, conceptual analysis begins from lexical definitions, but it involves going far deeper into the relevant conceptual practices to identify the deeper philosophical commitments these definitions presuppose or imply. 


� As Geach describes this case with temperatures: “[T]he variation of a poker’s temperature with time would simply mean that there were different temperatures at different positions along the poker’s time axis.  But this, as McTaggart remarked, would no more be a change in temperature than a variation of temperature along the poker’s length would be.  Similarly for other sorts of change.”  P.T. Geach, “Some Problems about Time,” in Geach, Logic Matters (Oxford: Basil Blackwell, 1972), 302-18, 304.  The idea is that a difference in temperature between one point on the poker and another is not properly characterized as a change in temperature; it is just a difference between the temperature at one point and the temperature at another point, such as would be the case if one end of the poker had been placed in fire and the other end in a freezer.  If, however, reality is four-dimensional in the sense that time is a fourth dimension on par with the three directional dimensions of space, then there cannot be any changes in temperature from one moment in time to the next.  What appears to us in a three-dimensional world as a change in the temperature of the poker would be simply a variation of the temperature at different moments in time (i.e. “different positions along the poker’s time axis”).


� Here is another way to understand the distinction.  Kant distinguished between things as they appear to us mediated through the categories of space and time through which we process all sense perceptions and things as they are in themselves.  Immanuel Kant, Critique of Pure Reason (Cambridge: Cambridge University Press, 1998) in Paul Guyer and Allen Wood (eds.), The Cambridge Edition of the Works of Immanuel Kant (Cambridge: Cambridge University Press, 1992-98).  Things as they are in themselves, on Kant’s view, are unknowable because we cannot know things independently of the a priori “categories” that give structure to all our sense experiences.  


The categories with which Kant is concerned, of course, are not concepts that are picked out by concept-term; rather, they involve the innate ability of the brain to structure experiences so that the world appears to us as having spatial dimensions and temporal qualities.  Even so, it would be helpful throughout this Chapter to express some of the ideas in the Kantian distinction between the world as it is and the world as it appears to us. To put it in Kantian terms, the immodest approach to conceptual analysis purports to give us knowledge of things as they are in themselves independent of the conceptual frameworks we use to make sense of the world.  As may be evident, if this is what the immodest approach is intended to do, it is problematic.  See Section 8 below, pp. 31-33.


� The difference can also be expressed without using the language of concepts as follows: the two approaches disagree with respect to whether our linguistic practices figure into fixing or determining the nature of a thing.  See Note 5, above.


� If one nonetheless has reservations about calling such claims “objective,” one can call them “quasi-objective” or something else.  The point here does not turn on what these claims are called; rather, it turns on the various features of such claims that were discussed above.  I group certain claims together partly because it seems plausible to do so, but also as a means of simplifying the exposition.  Nothing of real substance turns on what words I use to pick out the various groupings.


� As discussed in Chapter 1, exclusivist positivists deny this is conceptually possible.


� Obergefell v. Hodges, 135 S.Ct. 2584, 2629, 192 L.Ed.2d 609 (2015) (Scalia, J. dissenting).  See also Planned Parenthood of Southeastern Pennsylvania v. Casey, 505 U.S. 833, 1002, 112 S.Ct. 2791, 2885, 120 L.Ed.2d 674 (1992) (Scalia, J., dissenting). (“[B]y foreclosing all democratic outlet for the deep passions this issue arouses, by banishing the issue from the political forum that gives all participants, even the losers, the satisfaction of a fair hearing and an honest fight, by continuing the imposition of a rigid national rule instead of allowing for regional differences, the Court merely prolongs and intensifies the anguish. We should get out of this area, where we have no right to be, and where we do neither ourselves nor the country any good by remaining.”)


� One can, of course, offer a competing account of the descriptive concept.  One might specify that only certain realistic styles of paintings, music, poetry, and prose count as art, on this usage. On this analysis of the descriptive concept, abstract paintings would not count as art.  Even so, there would still be an evaluative issue – namely, whether any particular realistic piece satisfies certain aesthetic standards of quality that mark a piece of what descriptively counts as art as a good example of its kind, or whether it is art in the fullest or ideal sense of the term.  For what it is worth, Caravaggio’s work was sometimes criticized on moral grounds for its questionable subject matter, but it was also criticized on aesthetic grounds for its dramatic and unconventional realistic style.  See, e.g., Alastair Sooke, “Why Caravaggio was as Shocking as His Paintings,” BBC Online (October 11, 2016); available at http://www.bbc.com/culture/story/20161010-why-caravaggio-was-a-shocking-as-his-paintings. Someone who was critical of his style might argue that Caravaggio’s work was not art in its fullest sense and hence take the view that the evaluative concept does not apply to it.  


� This happened at the San Francisco Museum of Modern Art; the eyeglasses were left on the floor as a prank.  See Christopher Mele, “Is it Art? Eyeglasses on Museum Floor Began as a Prank,” New York Times (May 30, 2016); available at � HYPERLINK "https://www.nytimes.com/2016/05/31/arts/sfmoma-glasses-prank.html" �https://www.nytimes.com/2016/05/31/arts/sfmoma-glasses-prank.html�.  A number of museum visitors were photographed as they engaged aesthetically with the eyeglasses in contemplation of their meaning.


� For an interesting article concerning the difficulties in applying the evaluative concept, see David Alm, “But Is It Art? A New Study Suggests That Even ‘Experts’ Can’t Tell,” Forbes (November 29, 2016); available at:  � HYPERLINK "https://www.forbes.com/sites/davidalm/2016/11/29/but-is-it-art-new-study-suggests-even-the-experts-cant-tell/#dabf66e4a9af" �https://www.forbes.com/sites/davidalm/2016/11/29/but-is-it-art-new-study-suggests-even-the-experts-cant-tell/#dabf66e4a9af�. 


� While it is true that a bad law is, as a conceptual matter, not good, it is not true that a law that is not good is, as a conceptual matter, bad.  One might think that a law is not good in the sense that it could be improved without thinking it is bad, on any relevant set of standards.


� I use the terms “fix” and “determine,” instead of “define,” because our practices define words and not concepts or the content of concepts.  The practices that define our words pick out the concepts that express not only the lexical meanings of those words but also the deeper philosophical commitments that are entailed by these practices.  What exactly the relevant mechanism is for fixing and determining such content is not clear, but it should not be thought to be a matter of defining concepts.


� Since only a legal system can have norms that count as law, the notion of a law presupposes the notion of a legal system.  A complete conceptual theory of law must, for this reason, explain both elements.


� For example, I have the intuition that being unmarried is part of the nature of a bachelor because, and only because, the concept-term “bachelor” is defined to apply only to unmarried men.  It is hard to see how we could have intuitions about the nature of a thing that are not ultimately connected to linguistic practices that define the application-conditions for using the concept-term that refers to those things.


� Emphasis added.  Although Raz claims that these official practices construct our concept of authority only in part, it is just not clear what else beyond a philosophical analysis that extracts the deeper commitments entailed by those practices could contribute to fixing the content of our concept of authority.  After all, the relevant concept of authority is ours, and not a concept of authority that is fixed by some other culture or by mind-independent considerations that do not pertain to identifying the content of deeper philosophical commitments, which are also ours, that can be extracted, using the tools of logic and philosophical argumentation, from our practices.


� William Blackstone, Commentaries on the Law of England (Chicago, IL: University of Chicago Press, 1979), 41.  


� As discussed above, it is not clear that this was the view that Blackstone was defending in this passage.  See Chapter 1 for a different interpretation of this crucial passage.


� John Finnis, “The Truth in Legal Positivism,” in Robert P. George (ed.), The Autonomy of Law (Oxford: Clarendon Press, 1996) at 203, 204.


� “Law,” Oxford Online Dictionary; available at � HYPERLINK "https://en.oxforddictionaries.com/definition/law" �https://en.oxforddictionaries.com/definition/law�. 


� “Civil disobedience,” Oxford Online Dictionary; available at https://en.oxforddictionaries.com/definition/civil_disobedience.


� This is not to deny that courts sometimes create new legal rules that are enforced against defendants for conduct that was not, strictly speaking, prohibited by law at the time the conduct took place.  Insofar as the practices of officials in the U.S. define what the courts are legally authorized to do, courts have legal authority to adjudicate cases by creating a new legal norm in what can fairly be characterized as an exercise of a quasi-legislative discretion.  This discretion is thought to be limited to filling in “gaps” in the law in circumstances where it is at least arguable that the law prohibits it – as is true in so-called hard cases where it is not clear whether existing law applies to the act that is gives rise to the injury being litigated.  


While it is true, as Dworkin argues, that this practice raises a moral issue, it is not one that can adequately be resolved merely moving conceptual furniture around.  Dworkin argues that it is unfair to impose legal liability on a defendant for an act that was prohibited by law at the time the act occurred, but simply claiming, as Dworkin does, that there is always one right answer in any legal dispute does nothing that would legitimize the practice of applying a holding in a hard case to the case at bar.  Even if we assume, as Dworkin claims, that law is a seamless web that produces a correct answer with respect to every conceivable legal issue that is both morally and legally right, there is still a moral problem with enforcing a law against a defendant that does not provide reasonable notice of what it requires or prohibits.  The reason that there is a problem with enforcing ex post facto laws against a defendant is not primarily that the relevant act was not prohibited at the time of the act; the situation would be no better from a moral point of view if the act was prohibited by a law that had not been publicly promulgated.  The reason that there is a problem with enforcing ex post facto laws is that it is unfair to hold someone liable for an act that she could not have known was a violation of the law that would subject her to legal liability.  If, for example, a particular defendant commits an act that she knows is illegal under a law that was not publicly promulgated, there is no obvious unfairness in prosecuting the defendant under that law. 


It is worth noting that Dworkin’s argument for the claim that there is always one right answer to every legal issue is to assume that legal practice in the U.S. satisfies certain standards of moral legitimacy.  His reasoning, as far as I can tell, seems to be as follows: 


(1) If it is true that judicial decisions in favor of plaintiffs in hard cases is properly characterized, as a conceptual matter, as making new law that is applied to the parties at bar, then it is true that what judges do in hard cases results in unfairness whenever they decide in favor of the plaintiffs; 


(2) It is not true that what judges do in hard cases results in unfairness whenever they decide in favor of the plaintiffs; 


(3) Therefore, it is not true that judicial decisions in favor of plaintiffs in hard cases is properly characterized, as a conceptual matter, as making new law that is applied to the parties at bar.


Premise (2) is problematic, as noted above, because the issue of fairness arises regardless of whether one thinks judges decide hard cases by exercising a quasi-legislative discretion.   See Ronald Dworkin, Taking Rights Seriously (Cambridge, MA: Harvard University Press, 1977), p. 30.


� FCC v. Beach Communications, Inc., 508 U.S. 307 (1993).  Similarly, in Williamson v. Lee Optical, 348 US 483 (1955), the Court stated that “the day is gone when this Court uses the Due Process Clause to strike down state laws, regulatory of business and industrial conditions, because they may be unwise, improvident, or out of harmony with a particular school of thought.”  The Court indicated that in cases where a challenged statute implicated no fundamental constitutional rights that it must uphold the law unless there is no conceivable reason for enacting the bill.  In such cases, the only ground for striking down the law is that it is, in essence, utterly irrational.  Even if the challenged law is morally problematic, it must be upheld if a coherent rationale can be given for its enactment.  I am grateful to Todd Shaw, Ashley Robles, and David Brink for these and other examples.


� Similar commitments can be found in judicial opinions in cases from the U.K.  In Madzimbamuto v Lardner-Burke [1969] 1 AC 645, 723, the court argued: “It is often said that it would be unconstitutional for the UK Parliament to do certain things, meaning that the moral, political and other reasons against doing them are so strong that most people would regard it as highly improper if Parliament did these things. But that does not mean that it is beyond the power of Parliament to do such things. If parliament chose to do any of them the courts could not hold the Act of parliament invalid.”  See also R (Countryside Alliance) v Attorney General [2008] 1 AC 719, para 45 (“The democratic process is liable to be subverted if, on a question of moral and political judgment, opponents of the Act achieve through the courts what they could not achieve in Parliament.”)  I am grateful to Kenneth Ehrenberg for these examples.


� State v. Groom, 133 Wash.2d 679, 689, 947 P.2d 240 (1997).


� By “mandatory norms,” I mean those norms that make some behavior required or non-optional; as a conceptual matter, any norm that requires subjects to perform or refrain from some act defines an obligation to perform or refrain from that act under the relevant class of rules.  Thus, for example, a moral rule that requires subjects to do a defines a moral obligation to do a.  Other things being equal, a social norm that requires subject to do a defines a social obligation to do a.  For a discussion of one complication that arises in connection with the applicability of the term “obligation” in non-moral contexts, see Kenneth Einar Himma, “Is the Concept of Obligation Moralized?” Law and Philosophy, vol. 37, no. 2 (2018), 203-227; available online at: � HYPERLINK "https://link.springer.com/article/10.1007/s10982-017-9311-7" �https://link.springer.com/article/10.1007/s10982-017-9311-7�. There are, of course, legal norms that define powers to do things; those norms, however, are not properly characterized as mandatory legal norms, on the usage presupposed here, since they do not directly require any behaviors or abstentions.  Such norms might indirectly require behaviors or abstentions insofar as courts and other officials are obligations to recognize appropriate exercises of those powers as legally binding, but those obligations would be defined by other legal norms that are mandatory in character.


� It is this consequence, as a conceptual matter, to which the subject is liable for any violations of the norm defining the obligation.  It might be true that it is not a conceptually necessary condition for defining a social obligation of some kind, such as a legal obligation, that there is some kind of presumptively undesirable social consequence that can be imposed under the relevant class of norms for violations. [For a contrary view, see Kenneth Einar Himma, Coercion and the Nature of Law (Oxford University Press, forthcoming)].  But it is a conceptually necessary condition for one to be liable under a norm that some sort of presumptively undesirable consequence is appropriately imposed under the system of norms.  Liability requires both a for-element and a to-element in the following sense: a person is liable for breaching a rule and is liable to having something reasonably likely to be experienced as detriment imposed on her in response to the breach.  This does not mean that the consequence is necessarily imposed for every such breach; such an otherwise appropriate (or, in the case of an institutional system of norms, authorized) consequence might be withheld for any number of reasons.  But it does mean that the notion that one is liable for some breach presupposes the appropriateness of imposing some presumptively undesirable consequence as a response.


This is also true of morality.  To say that one is morally accountable is to say that one is deserving of, and hence liable to, the presumptively detrimental consequences of being censured, blamed, or punished.  Violating a moral obligation thus appropriately subjects a person to one or more of these reactions – even if it is not true that it is liability to such reactions that constitutes the norm as obligatory.


� John Austin, The Province of Jurisprudence Determined, (Wilfrid E. Rumble, Ed.) (Cambridge: Cambridge University Press, 1995), 157.


� Dworkin describes the different senses of the term “law” as follows: “We need not deny that the Nazi system was an example of law … because there is an available sense in which it plainly was law.  But we have no difficulty in understanding someone who does say that Nazi law was not really law, or was law in a degenerate sense, or was less than fully law.  For he is not then using “law” in that sense; he is not making that sort of preinterpretive judgment but a skeptical interpretive judgment that Nazi law lacked features crucial to flourishing legal systems whose rules and procedures do justify coercion” (LE 103-104; emphasis added).  It should be clear that positivists take themselves to be explicating the preinterpretive sense of the term “law.” 


� Ronald Dworkin, “The Law of the Slave Catchers,” The Times Literary Supplement, December 5, 1975, 1437.


� See, e.g., Revised Code of Washington (RCW) 62A.2-100 et seq.; available online at � HYPERLINK "http://app.leg.wa.gov/rcw/default.aspx?cite=62A.2-106" �http://app.leg.wa.gov/rcw/default.aspx?cite=62A.2-106� 


� See, e.g., RCW 7.72 et seq.; available online at � HYPERLINK "http://app.leg.wa.gov/rcw/default.aspx?cite=7.72" �http://app.leg.wa.gov/rcw/default.aspx?cite=7.72�. 


� I say “impliedly delegated” here because, as far as I know, there is no statutory enactment that explicitly delegates responsibility for various areas of law to the courts.  The authority of common law courts over such areas derives from the practices of common law courts in the U.K. that were adopted by officials in the U.S. without an explicit statutory delegation of authority.


� By “legal authority,” I simply mean that official practice recognizes their holdings as binding the other officials; as such, the claim that courts have legal authority to change the common law is a purely descriptive claim about legal practice in systems like that of the U.S.  Whether such authority is legitimate, or whether judges are properly exercising such authority, is another question.


� See, e.g., Dep’t of Soc. & Health Servs. v. State Pers. Bd., 61 Wash.App. 778, 783–84, 812 P.2d 500 (1991) (citing RCW 4.04.010), cited with approval in Clark County Pub. Util. Dist. No. 1 v. Int’l Bhd. of Elec. Workers, 150 Wash.2d 237, 245, 76 P.3d 248 (2003).


� It should be noted that I have described these moral principles that show the existing institutional history as constraining the content of what counts as law in the relevant legal system.  There are two reasons for making that claim: (1) Dworkin is explicit in taking the view that there is always one and only one right answer in hard cases; and (2) I would not know how to make sense of Dworkin’s view that the law contains these moral principles if they do not have some bearing on what counts as law in the relevant system.


� Here it is important to note that, strictly speaking, Dworkin’s theory does not entail that we are systematically mistaken about the law; since we do not have infallible access to what an objective morality requires, I am not justified in claiming that his theory entails that we are mistaken in our judgments about whether the relevant legal norms conform to the relevant standards of an objective political morality.  But it is enough for purposes of making the point here that we might, for all we know, be mistaken about the status of those norms.  It might thus be more accurate to say that Dworkin’s theory might, for all we know, entail an error theory than it is to say that Dworkin’s theory does entail an error theory of law.  Either way, the result is problematic, and for the same reasons.


� In this connection, it is worth noting that some dictionaries define the term “law” as norms for which coercive enforcement mechanisms are authorized.  For example, the Oxford American Dictionary defines “law” as “the system of rules that a particular country or community recognizes as regulating the actions of its members and may enforce by the imposition of penalties.”  See Note 25, above.  Here it is important to note that “may” is best construed as connoting that imposition of penalties is permissible – and not that imposition of penalties is conceptually possible.  Insofar as these definitions report convergent patterns of ordinary usage, they indicate that people converge on applying the word “law” only to institutional normative systems that authorize coercive enforcement mechanisms for some violations of law.  See, further, Himma, Coercion and the Nature of Law, Note 32, above.


� As J.L. Mackie says of his view that there are no objective values, “since this is an error theory, since it goes against assumptions ingrained in our thought and built into some of the ways in which language is used, since it conflicts with what is sometimes called common sense, it needs very solid support.”  __.


� For example, mental states are traditionally conceived of as lacking the properties of being extended in space, being publicly observable, etc.


� The view that mental states like beliefs and perceptions really exist is a more modest ontological view than the substance dualist’s view that there exist mental substances – minds or souls – that we are.  The claim that we instantiate mental states that, in some sense, exist in the world does not imply that we are immaterial souls that are distinct from, though related to, our material bodies.


� If Finnis’s classical natural law theory and Dworkin’s constructivism are best construed this way, then it is, of course, misleading to characterize them as “anti-positivist” – as would also be true of the interpretive option considered in the next section.  But I will continue to characterize them as “anti-positivist” throughout this essay for ease of discussion.


� See Note 44, above.


� One who is tempted by an immodest approach might justify the view that the explicating the descriptive concept that is grounded in ordinary linguistic and legal practices is “uninteresting” and should not be done.  See Chapter 1, Section 4, above, for a discussion of this claim.


� I have come to suspect that use of the term “conceptual analysis” invites unnecessary misunderstanding; strictly speaking, the disagreement between anti-positivists and positivists, on this construction, would be on the extent to which our linguistic practices regarding the concept-term “law” fix or determine the nature of law.  Nonetheless, I will continue to use the term throughout this book to simplify the exposition.


� This would be the most plausible interpretation of Mark Greenberg’s natural law view.  In an email exchange with Greenberg (on file with the author), he clarifies that he is anti-positivist in the sense that he believes that the content of some norms is so morally problematic that they could not be law, but he also disagrees with the view that our linguistic and conceptual practices are relevant in theorizing about the nature of law because they do not fix or determine the nature of law that his theory is concerned to explicate. Greenberg’s views here are conditioned by deeper views about what language and concepts are that I cannot discuss here, but I will discuss them in more detail in what is planned as the third volume in this series, entitled Methodology and the Nature of Law.  


� Bertrand Russell argues, in effect, that our folk theory of language is false.  Although the folk theory entails that “the present king of France is bald” has no truth-value because there is no present king of France, Russell argues that the sentence should be understood as having the logical structure of an existential claim that asserts “there exists an x such that x is the present king of France and x is bald.”  Thus construed, the sentence is false because it is not the case that there is an x such that x is the present king of France.  Russell’s theory of definition descriptions, then, entails an error theory with respect to our folk theory of language – an error theory that has not, if the persistence of ordinary intuitions is any indication, met the argumentative burden that an error theory must meet to justify its acceptance.  


� See Note 9.


� Intriguingly, the argument against four-dimensionalism does not appear vulnerable to this objection.  The argument claims that four-dimensionalism is inconsistent with the existence of change in the world as it really is.  Since our perceptions of the world (i.e. the world as it appears to us) change over time and our perceptions exist in the world as it is, there is something in the world that changes, namely our perceptions.  Insofar as we are thus justified in believing that things change in the world, we are justified in rejecting four-dimensionalism.  


	What this suggests is that the epistemological concerns articulated in this section do not have application to all philosophical problems and hence would not vitiate all philosophical inquiry that is immodest with respect to its aspiration to tell us something about the world as it really is independent of conceptual frameworks we manufacture to make sense of things as they appear to us.


� What Mackie’s argument does succeed in showing is that our conceptual practices with respect to making moral judgments give us no reason to believe that the ontological presupposition of those judgments with respect to the extra-conceptual world are true.  Given that we lack any way of discerning the objective moral properties that would have to exist if moral objectivism were true, our experiences and conceptual practices give us no reason to think that there exist objective moral values in the world. 


� See Note 54, above, for an example of a problem that can fruitfully be addressed by an immodest approach to philosophical inquiry.


� After consulting a dictionary to get a sense for what the word means, I am tempted to think, for what it is worth, that the dictionary definition fails to fully capture what honor really is.  For example, the Oxford Online Dictionary defines it as “The quality of knowing and doing what is morally right.”  See “Honour,” Oxford Online Dictionary, � HYPERLINK "https://en.oxforddictionaries.com/definition/honour" �https://en.oxforddictionaries.com/definition/honour�.  Always doing what is morally right (or morally required) might be a conceptually necessary property of having honor, but the notion of honor seems to involve something more than that.   Upon reflection, if pressed, I would submit that the concept of honor applies to people who do what they believe is (as opposed to is) morally best (as opposed to morally right, which connotes to my sensibilities that the act is morally required) even when they struggle with the temptation to do otherwise because doing what they believe is morally best entails a substantial sacrifice of prudential interests; the person with honor would rather, when it is all said and done, sacrifice prudential interests than sacrifice integrity of character.  This might or might not be true, of course, but the fact that it is not obvious whether always doing what one believes or knows is morally right entails having honor suggests that it is an open question as to whether honor is something different from, or involves more than, the quality of always doing what is believed or known to be morally right. 


	This example also shows how a modest conceptual analysis goes much deeper than simple lexicography.  The lexical definition of “honor” is grounded in patterns of ordinary usage that give rise to puzzles about the corresponding concept that require a philosophical account of honor to resolve.


� In this connection, it is worth noting that the expression “I know it when I see it” has entered the popular lexicon to describe when a person can identify an instance of something that falls under a concept but cannot give a definition.  As Wikipedia describes the usage, “[t]he � HYPERLINK "https://en.wikipedia.org/wiki/Phrase" \o "Phrase" �phrase� "I know it when I see it" is a � HYPERLINK "https://en.wikipedia.org/wiki/Colloquial" \o "Colloquial" �colloquial� � HYPERLINK "https://en.wikipedia.org/wiki/Expression_(language)" \o "Expression (language)" �expression� by which a speaker attempts to categorize an observable fact or event, although the category is subjective or lacks clearly defined parameters.”  “I know it when I see it,” Wikipedia; available at https://en.wikipedia.org/wiki/I_know_it_when_I_see_it.


� For similar reasons, Kant argued that we cannot know things in themselves.  Since all we know about the empirical world is mediated through the a priori categories that we are hardwired to impose on our perceptions in order to give them structure, we cannot know things independently of how they appear to us mediated through those categories.


� It is not clear that it even makes sense to think that law has an identifiable nature determined independently of the social practices that construct either the content of the word or its application conditions.  After all, it is not as if logical space contains, in addition to the concept of law – or some story about the nature of law – that is fixed or determined by our linguistic practices, some true or real concept of law that would tell us what law really is independent of the conceptual frameworks we use to define and understand it.  This would seem to suggest some criteria that govern which concepts our words should pick out – or which meanings our words should have.  But if such a suggestion is not obviously absurd, it is just not clear what criteria could even be relevant with respect to determining the (presumably) proper set of linguistic practices.  


� And this is true regardless of whether they agree on the extent to which the nature of law that requires explication is properly conceived as grounded in the content of our concepts.
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